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In the District Court of the United States for the 
Western District of Washington, Northern 
Division. 

No. 21197 


SEATTLE RENTON LUMBER CO., a corpora- 
tion, 
‘ Plaintiff, 
vs. 


UNITED STATES OF AMERICA, 
| Defendant. 


PETITION 


Comes now the Seattle Renton Lumber Co., and 
presenting its petition, alleges the following facts: 


iL, 

That your petitioner is a corporation organized 
and existing under the laws of the State of Wash- 
ington, with its principal place of business at Seat- 
tle in King County, Washington, which is the 
residence of the said corporation. That said cor- 
poration has paid all annual license fees owing to 
the State of Washington. i 


IEE 
That your petitioner made an income tax return 
for the year 1933 showing a net income of $3,571.15, 
on which it paid an income tax of $491.03 and no 
excess profits tax. That the Income Tax Depart- 
ment of the United States audited the said return 
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and found that the corrected net income for said 
vear should be $23,737.70 and that the income tax 
liability thereon should be $3263.98, and the excess 
profits tax owing $874.39. Your petitioner admits 
a correction so that the net income should have 
been $4119.60, on which the income tax would have 
been $566.44, and on which no excess profits tax 
would have been owing. 


LET: 

On July 1, 1933, vour petitioner sold its plant and 
inventories, being most of its assets except its ac- 
counts receivable, to a partnership composed of the 
stockholders of the corporation, which [2] partner- 
ship called itself the Seattle Renton Mill Co. Said 
partnership made an income tax return of its profits 
for the last half of 1938, and the partners included 
in their individual returns their proportion of the 
partnership meome. The report of the audit of 
the Income Tax Department was to the effect that 
the said transfer to said partnership was not com- 
plete, and the income of the said partnership for 
the last half of 1933 was therefore ruled to be in- 
come received by the corporation, thereby adding 
to the corporate income $19,618.10, and causing the 
extra tax liability over and above that admitted 
your petitioner as set forth in Paragraph IT. 


Jae 
The corporation protested the action of the In- 
ternal Revenue Agent to the Commissioner of Tn- 
ternal Revenue, but its protest was overruled, and 
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notice of deficiency was given and mailed January 
10, 19386 and on May 11, 1936. The corporation 
made the following additional payments to Alex 
McK. Vierhus, Collector of Internal Revenue, at 
Tacoma, Washington. 


‘AGuinlomeleimeome taxX....:..-... 8 $2,772.90 
aierestmommealiGen 2... ....246.e eee 390.71 
HS cecommehOUUSMECAX 3... 0. «2s eee 874.39 
VCE SIMON’ SAIMNC 2h eG... ss. 2b see 110.58 


That claims for refund of both the income tax 
and the excess profits tax were filed with the Col- 
lector of Internal Revenue at Tacoma on the 6th 
day of November, 1936, the said two claims for 
refund being on Treasury Department Form 848, 
and being respectively in the words and figures fol- 
lowing : 


“CLAIM 


State of Washington, 
County of King—ss. 
Name of taxpayer or purchaser of stamps— 
Seattle Renton Lumber Co. [3] 
Business Address: Bryn Mawr, Washington. 
The deponent, being duly sworn according to 
law, deposes and says that this statement is 
made on behalf of the taxpayer named, and that 
the facts given below are true and complete: 
1. District in which return Gf any) was 
filed: Tacoma, Washington. 
2. Period (Gif for income tax, make separate 
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form for each taxable year) from January 1, 
1933 to Dee. 31, 1933. 

3. Character of assessment or tax: Income. 

4. Amount of assessment: $2772.90 and Int. 
$350.71. Dates of payment: May 11, 1936. 

5. Date stamps were purchased from the 
Government: 

6. Amount to be refunded: Three Thousand 
Thirty Eight and 40/100 $3038.40. 

7. Amount to be abated (not applicable to 
income or estate taxes) 

8. The time within which this claim may be 
legally filed expires under Section 322 of the 
Revenue Act of 1934, on Mav 10, 1938. 

The deponent verily believes that this claim 
should be allowed for the following reasons: 

The taxpayer on June 30, 1933 sold all of its 
assets except its cash and bills receivable and 
accounts receivable to a partnership called 
Seattle Renton Mill Co. composed of all its 
stockholders with interests proportional to their 
stock holdings in the corporation. This part- 
nership made its separate information return 
showing profits on the conduct of the business 
for the last half of the year. The Department 
in its audit of the corporation books made ad- 
justments showing a net increase of taxable 
income for the first half year of $548.45. It also 
found that the income of the partnership for 
the last half year should be consolidated with 
the corporate income on the ground that cer- 
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tain formalities and certain notices were lack- 
ing to make the transfer of the business to the 
partnership effective. We consent to the ad- 
justment of income for the first half year, thus 
adding $548.45 to the net income shown in our 
return for 1933, but maintain that the part- 
nership was properly formed and conducted the 
business for the last half of 1933 and that the 
consolidation of the partnership income with 
the corporate income was improper. The tax 
on the additional $548.45 of income which we 
admit would amount to $75.41, and the interest 
on that item to May 11, 1936, $9.80. On May 
li, 1936 we paid $2772.90 income tax and 
_ $350.71 interest on the same based on the De- 
partment report, and submit that the same 
should be refunded less the amounts above con- 
ceeded, or a net refund of $2697.49 tax and 
$340.91 interest on same, together with interest 
on these sums since May 11, 1936. 

SEATTLE RENTON LUMBER CO. 

By F. M. ROBERTS 
Sec. & Treas. 


Sworn to and subscribed before me this 6th 
day of November, 1936. 
[Seal | MIKE COPASS 
Notary Public’? [4] 
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“CLAIM 


State of Washington, 
County of King—ss. 


Name of taxpayer or purchaser of stamps: 
Seattle Renton Lumber Co. 
Business Address: Bryn Mawr, Washington. 

The deponent, being duly sworn, according 
to law, deposes and says that this statement is 
made on behalf of the taxpayer named, and 
that the facts given below are true and com- 
plete: 

J. District in which return Gf anv) was 
filed: Tacoma, Wash. 

2. Period (Gf for income tax, make sepa- 
rate form for each taxable year) from Jan. 1, 
ISS to Ise, aly Wey 

3. Character of assessment or tax: Exeess 
profits. 

4+. Amount of assessment, $874.39 & Int. 
$110.58; dates of parment: May 11, 1936. 

). Date stamps were purchased from the 
Government : 

6. Amount to be refunded: Nine Hundred 
Eight Four 97/100 $984.97. 

7... Amount to be abated (not applicable to 
income or estate taxes) 

8. The time within which this claim may 
pe legally filed expires, under Section 322 of 
the Revenue Act of 1934, on May 10, 1938. 


Seattle Renton Lumber Co. 


The deponent verily believes that this claim 
should be allowed for the following reasons: 

The taxpayer on June 30, 1933 sold all of 
its assets except its cash and bills receivable 
and accounts receivable to a partnership called 
Seattle Renton Mill Co. composed of all its 
stockholders with interests proportional to 
their stock holdings in the corporation. This 
partnership made its separate information re- 
turn showing profits on the conduct of the busi- 
ness for the last half of the year. The Depart- 
ment in its audit of the corporation books made 
adjustments showing a net increase of taxable 
income for the first half year of $548.45. It also 
found that the income of the partnership for 
the last half vear should be consolidated with 
the corporate income on the ground that cer- 
tain formalities and certain notices were lack- 
ing to make the transfer of the business to the 
partnership effective. We consent to the ad- 
justment of income for the first half year, thus 
adding $548.45 to the net income shown in our 
return for 1933, but maintain that the partner- 
ship was properly formed and conducted the 
business for the last half of 1933 and that the 
consolidation of the partnership income with 
the corporate income was improper. Without 
the partnership meome consolidated, the net 
income of the corporation was insufficient to 
render it liable to any excess profits tax for 
the reason that its capital stock tax return 
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showed a value of $50,000. 1214% of that would 
be $6250.00, an amount in excess of the cor- 
porate net income without a consolidation of 
the partnership income. 
SEATTLE RENTON LUMBER 
CO. 
By F. M. ROBERTS 
Secretary & Treas. 
Sworn to and subscribed before me this 6th 
day of November, 1936. 
[Seal] MIKE COPASS 
Notary Public.’’ [5] 


AUE 
That on April 9, 1937 the Commissioner of In- 
ternal Revenue mailed a notice to your petitioner 
that said claims had been rejected, the said notice 
being in the words and figures following: 


“TREASURY DEPARTMENT 
Washington 
IT :C:CC-4-CCP 
Apne 0, 1037 
Seattle Renton Lumber Co., 


bryn Mawr, Washington. 


Inre: Claims for refund of $984.97 and 
$3038.40 
for the vears 1933 
Sirs: 
Reference is made to Bureau letter dated 
January 27, 1937 wherein you were informed 
that the claims for refund indicated above 
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: would be disallowed. The letter also stated the 
- reasons for the proposed disallowance. 
~The claims having been disallowed or re- 
jected on Schedule numbered 23241, this notice 
* of ‘disallowance is sent to you by registered 
mail as required by Section 1103(a) of the 
Revenue Act of 1982. 
Respectfully, 
GUY T. HELVERING, 
Commissioner 
By CHAS. BUNELL 
Deputy Commissioner.”’ 


VI. 
That Alex McK. Vierhus, to whom payment was 


— 


made of the said income taxes, is no longer Collec- 
tor of Internal Revenue at Tacoma, Washington as 
he was when the said payments were made. 


Wherefore, your petitioner prays judgment 
against the United States of America in the fol- 
lowing sums: $2697.49 income tax, and $340.91 in- 
terest paid on same; and $874.39 excess profits tax 
and $110.58 interest paid on same; plus interest at 
6% on all of the above stated amounts from the 
date of payment thereof, towit May 11, 1936. 

WETER, ROBERTS & 
SHEFELMAN 
Attorneys for Petitioner. [6] 


State of Washington 
County of King—-ss. 


EF. M. Roberts, being first duly sworn, on oath de- 
poses and says: That he is the Secretary of the 
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Seattle Renton Lumber Co., a corporation, plaintiff 
in the within action, and as such is authorized to 
and does make this verification for and on its be- 
half; that he has read the foregoing Petition, knows 
the contents thereof, and believes the same to be 
Ure: 
F. M. ROBERTS 

Subseribed and sworn to before me this 5th day 
of March, 1938. 

[Notary Seal] JAMES P. WETER 
Notary Public in and for the State of Washington, 

residing at Seattle. 


[Endorsed]: Filed Mar. 12, 1938. [7] 


[Title of District Court and Cause. ] 
ANSWER 


Comes now the defendant United States of Amer- 
ica, bv and through its attorneys J. Charles Den- 
nis, United States Attorney for the Western Dis- 
trict of Washington, and Gerald Shucklin, Assist- 
ant United States Attorney for said District, and 
for answer to the Petition of the plaintiff herein, 
admits, denies and alleges as follows: 


i 
Defendant admits the allegations contained in 
paragraph I of plaintiff’s petition herein. 
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IGE 
Defendant admits the allegations contained in 
paragraph II of plaintiff’s petition herein. 


iUE 

In answer to paragraph III of plaintiff’s peti- 
tion, defendant specifically denies that on July Ist, 
1933, or at any other time during the year 1933, the 
petitioner sold its plant and inventories, being most 
of its assets except its accounts receivable, to a 
partnership composed of the stockholders of the 
corporation, which partnership called itself the 
Seattle Renton Mill Co. Defendant admits that the 
alleged partnership made an income tax [8] return 
of its profits for the last half of 1933, and that the 
alleged partners included in their individual returns 
their purported proportion of the alleged partner- 
ship income. 

Further, in answer to the allegations set forth in 
paragraph IIT of plaintiff’s petition, defendant 
states that the Commissioner of Internal Revenue 
has allowed refunds to such purported partners 
based, inter alia, on the ground that the income 
reported by them as received from the alleged part- 
nership of the Seattle Renton Mill Co. was not 
actually received by them and that this income was 
taxable as corporation income to the Seattle Ren- 
ton Lumber Company, a corporation. 

Defendant admits all of the remaining allega- 
tions set forth in paragraph III of plaintiff’s pe- 
tition. 
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Me 

In answer to paragraph IV of plaintiff’s peti- 
tion, defendant admits that claims for refund in 
the words and manner set forth in such paragraph 
was filed as alleged, but defendant denies that the 
facts averred in said claim are true. Defendant 
admits all of the remaining allegations set forth in 
said paragraph LTV of plaintiff’s petition. 


Ne 
Defendant admits the allegations contained in 
paragraph V of plaintiff's petition. 


Vir 
Defendant admits the allegations contained in 
paragraph VI of plaintiff’s petition. [9] 


Wherefore, having fully answered the Petition of 
the plaintiff herein, defendant prays for judgment 
of the above entitled Court dismissing said Peti- 
tion with prejudice, and that it be allowed its costs 
and disbursements herein. 

J. CHARLES DENNIS 
United States Attorney. 
GERALD SHUCKLIN 
Assistant United States 
Attorney. 


United States of America 
Western District of Washington 
Northern Division—ss. 


Gerald Shucklin, being first duly sworn, on oath 
deposes and says: That he is an Assistant United 
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States Attorney for the Western District of Wash- 
ington, and as such makes this verification for and 
on behalf of the United States of America, defend- 
ant herein; that he has read the foregoing Answer, 
knows the contents thereof and believes the same 
to be true. 
GERALD SHUCKLIN 
Subscribed and sworn to before me this 24th day 
of August, 1938. 
[Seal ] ELMO BELL 
Deputy Clerk, United States 
District Court, Western Dis- 
trict of Washington. 


[ Endorsed]: Received a copy of the within an- 
swer this 26 day of Aug. 1938. 
W. R. SHEFELMAN 
ity tome hte 
[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Northern 
Division, Aug. 26, 1938. [10] 


[Title of District Court and Cause. | 
REPLY 


Comes now the Seattle Renton Lumber Co., a 
corporation, the petitioner herein, and for reply 
to the Answer of the defendant herein, admits, de- 
nies and alleges as follows: 


It. 
For reply to the new allegations contained in 
Paragraph III. of said Answer your petitioner 
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states that the Commissioner of Internal Revenue 
upon his own initiative made an offer to allow re- 
funds to the partners of the Seattle Renton Mill 
Co. on their 1933 income tax, basing said offer upon 
the alleged ground that the income reported by 
said partners as received from the Seattle Renton 
Mill Co. was not actually received by them and that 
said income was taxable as corporate income to 
the Seattle Renton Lumber Co., a corporation. Your 
petitioner further states that said offer to allow 
said refund was not accepted by said partners. 

Your petitioner denies, however, that the Com- 
missioner of Internal Revenue actually allowed 
said refunds to said partners, as stated by de- 
fendant. 


Wherefore, having fully replied to the Answer of 
the defendant herein, your petitioner prays for 
Judgment as in its Petition set forth. 

WETER, ROBERTS & 
SHEFELMAN 
S. HAROLD SHEFELMAN 
Attorneys for Plaintiff. [11] 


State of Washington 
County of Kine—ss. 


Fr. M. Roberts, being first duly sworn, on oath de- 
poses and says: That he is the Secretary of the 
Seatle Renton Lumber Co., a corporation, plaintiff 
in the within action, and as such is authorized to 
and dves make this verification for and on its be- 
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half; that he has read the foregoing Reply, knows 
the contents thereof, and believes the same to be 
nls 

F. M. ROBERTS 


Subscribed and sworn to before me this 6th day 
of December, 1938. 
| Seal] VICTOR D. LAWRENCE 
Notary Public in and for the State of Washington, 
residing at Seattle. 


[Endorsed]: Received a copy of the within Re- 
ply this 9 day of Dec. 1938. 
J. CHARLES DENNIS, 
2Niiae, wor IDein0. 


[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Northern 
Division, Dec. 9, 1938. Elmer Dover, Clerk. By 8S. 
Cook, Deputy. [12] 


[Title of District Court and Cause. ] 


STIPULATION 


it Is Hereby Stipulated by and between the 
parties herto, by their attorneys of record here- 
under signed, that the within cause, which was 
heretofore submitted to but has not yet been de- 
cided by the Honorable Edward E. Cushman, shall 
be submitted to the Honorable Lloyd L. Black for 
decision upon the written transcript of the evidence 
now on file in the within cause, and without the 
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introduction of further testimony, but with the 
right reserved to each party to argue the matter 
orally. 
This stipulation is submitted subject to the ap- 
proval and order of the Honorable Lloyd L. Black. 
June 18, 1940. 
WETTER, ROBERTS & 
SHERFELMAN 
Attorneys for Plaintiff. 
J. CHARLES DENNIS 
United States Attorney. 
GERALD SHUCKLIN 
Assistant United States 
Attorney. 


[Endorsed]: Filed Aug. 2, 1940. [13] 


[Title of District Court and Cause. ] 
ORAL DECISION 


The Court: Everybody ready? 

Mr. Roberts: Mr. Shucklin cannot be here 
today. 

The Court: Mr. Clerk, will you see if the United 
States Attorney or his assistants can be here? 

The Clerk: Mr. Winter cannot be here and Mr. 
Roberts says that Mr. Shefelman cannot be here 
today. 

The Court: LI would ask this: Is the reporter 
who is here a joint reporter for both sides? 
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Mr. Roberts: I understand so; I have asked 
him to make a copy of your opinion for us and it is 
understood that the Government’s attorney gets a 
copy, whether the Government has requested it or 
not. 

The Court: That is a copy of the opinion I 
am about to render? 

Mr. Roberts: We are so informed. 

The Court: Whether the Government has made 
arrangements or not since the Government counsel 
is [14] absent, plaintiff must permit the Govern- 
ment to obtain a copy of the opinion. 

Mr. Roberts: I would like to state that Mr. 
Shefelman would have been in here but he left by 
plane for Chicago yesterday afternoon. 

The Court: I would like to delay my oral opin- 
ion until counsel for the Government are present; 
but as I am required to continue with a jury in a 
very important case in Tacoma, beginning at ten 
o’clock this morning, I will proceed. 

i would say that under the requirements the 
Government’s attorneys are to have access to the 
reporter’s notes; and I will now advise counsel 
of the conclusion to which I have come. 

In this action the plaintiff seeks a judgment 
against the United States for a refund of income 
tax and excess profits tax and interest thereon paid 
by the plaintiff in May, 1936, under protest. 

It is the contention of the plaintiff corporation 
that on June 30, 1933 the corporation declared a 
dividend of all its assets except certain accounts 
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receivable, and transferred such assets, including 
the plant and real property of the corporation, to 
the stockholders as a partnership and that there- 
after such partnership conducted what was for- 
merly the business of the corporation. The Gov- 
ernment insists that in fact there was no partner- 
ship formed; that actually the corporation contin- 
ued to function and that the business activities, 
earnings and profits continued to be those of the 
corporation. 

A petition was served and filed in 1938, and after 
issue was joined in the matter it came on for [15] 
hearing in January, 1939, before the Honorable E. 
KE. Cushman, Judge of the United States District 
Court. After the evidence had been presented coun- 
sel submitted their arguments by briefs, and before 
Judge Cushman rendered his decision his illness 
and retirement occurred. 

Thereafter, and in the fall of 1940, pursnant to 
stipulation of the parties, the matter was submit- 
ted to me on the record of the case, consisting of 
the files, written transcript of the evidence, and 
the briefs which were submitted by counsel to Judge 
Cushinan in January, 1939, together with oral ar- 
gument before me. 

The defendant had introduced in the hearing 
before Judge Cushman no evidence except by way 
of two exhibits, consisting of a check and a letter 
setting forth the basis on which the government's 
claim of assessment was rendered and except for 
such evidence as the government may have intro- 
duced by way of cross-examination. 
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The matter therefore comes before me substan- 
tially upon the uncontradicted evidence introduced 
before Judge Cushman by plaintiff. I did not hear 
the witnesses testify and so I take it that my de- 
cision is to be distinguished from that of Judge 
Cushman who had an opportunity to observe the 
witnesses. I may be considered as having heard the 
case upon depositions. 

The transcript shows that the plaintiff company 
was incorporated in 1929; that it built a sawmill 
on Lake Washington and was continuously engaged 
in the manufacture and sale of lumber there until 
at least the last day of June, 1933. That “‘at least” 
is [16] rather the crux of the legal controversy. 

There were approximately fourteen stockholders 
listed on the books of the corporation as holding a 
total of 900 shares. It seems that Mr. EK. M. Roberts 
had about 2372/3 shares, Mr. James C. Carlson 
about 215, Mr. James P. Weter about 211, and Mr. 
C. A. Shinstrom 100 shares, and the balance of 136 
shares was divided among about ten other persons 
varying from 1 share to 37. Mr. Carlson was the 
president and active manager of the corporation 
and Mr. Roberts was the secretary-treasurer of 
the corporation. The trustees appear to have been 
Mr. James P. Weter, Mr. J. C. Carlson and Mr. 
F. M. Roberts. With the exception of the stock 
appearing in the name of Mr. J. C. Carlson and 
some small amounts in the names of his wife and 
two children, and the stock held by Mr. J. P. Weter, 
it appears that the stockholders besides F. M. Rob- 
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erts were blood relatives or relatives by marniage of 
en. IF. Ni. Roberts. 

Mr. Roberts testified that beginning in the spring 
of 1933, he discussed a change from a corporation 
to a partnership or a sale of the assets with the 
different stockholders. 

In this connection it is proper to quote the tes- 
timony of Mr. Roberts as it appears in the tran- 
Ser. 

In answer to a question this is Mr. Roberts’ an- 
swer: 

“Tt was discussed with all the stockholders who 
were of age; it was discussed by me with all of 
them, except Mr. Carlson’s wife and his two chil- 
dren; we had no formal corporate meeting at which 
it was [17] discussed, but we were, all of us, fre- 
quently together in groups, or [| with individuals 
of the group and I discussed it with them, the pur- 
poses of it and it met with the approval of all of 
the stockholders. There was no special discussion, 
other than the purpose of it with any one except 
Rex Swan. Rex Swan was the Cashier of the First 
National Bank at Redmond, in which he owned no 
stock; he had formerly been bookkeeper of another 
null concern in which Mr. Carlson and I were in- 
terested, and when this was organized, he took some 
stock in this company and my discussion with Mr. 
Swan—l suggested that it would be of advantage to 
him to become a stockholder of the bank, of which 
he was Cashier, since he wasn't on the Board of 
Directors and he would then be able to go on the 
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Board of Directors and I suggested to him that I 
would trade him bank stock for his stock in the 
mill, at the same time telling him that for the first 
time in the existence of this mill company, the 
prospects for substantial profits looked good. He 
said he would rather keep his stock in the mill and 
it was entirely agreeable to him to have it go into 
a partnership. I might add this was just (without 
knowing the date of the beginning of the NRA 
days) and it looked as though the NRA would 
enable us to make the mill make money, as it hadn’t 
made it in any amount before.”’ 

The purpose of such change, as frankly stated by 
Mr. Roberts and Mr. Weter, and probably by Mr. 
Carlson, was to reduce or avoid the payment of 
income taxes. It was the established practice of the 
corporation on the last of June and the last of De- 
cember to take a full inventory and make [18] a 
profit and loss report. The testimony is that under 
date of June 15 the following notice was mailed to 
all of the stockholders of the corporation: 


‘‘Bryn Mawr, Washington, June 15, 1933 
“To the stockholders of the Seattle-Renton Lum- 
ber Company : 


‘You are hereby notified that there will be a spe- 
cial meeting of the stockholders of this corporation 
held at the mill office at three P. M., June 30, 1933, 
to pass upon the question of the sale of the assets 
of the corporation to a partnership to be formed 
to take over the same. 

(Signed) R. M. ROBERTS, Secretary.”’ 
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Exhibits 2 and 3 are minutes of a trustees’ meet- 
ing and a stockholders’ meeting, respectively, which 
purport to have been held at the mill. The minutes 
of the stockholders’ meeting recite that the follow- 
ine stock was personally represented at such meet- 
ing: 100 shares, C. A. Shinstrom; 230 shares James 
G. Carlson; Mr. F. M. Roberts 212 shares; Mr. 
James P. Weter 222 shares. 

However, plaintiff frankly concedes that there 
was ho meeting at all at the mill and that the only 
meeting on that day of either stockholders or tirus- 
tees was at the Seattle law office of Mr. Roberts 
and Mr. Weter. It would appear from the evidence 
that actually the only stockholders present were 
Mr. Carlson, Mr. Roberts and Mr. Weter. 

At the time of the trustees’ meeting and the 
stockholders’ meeting a bill of sale by the Seattle- 
Renton Lumber Company reciting the consideration 
of $98,662.56 was executed by the corporation 
through [19] Mr. Carlson as president and Mr. F. 
M. Roberts as secretary of the Seattle-Renton Liuim- 
ber Company, to the ‘‘Seattle-Renton Mill Com- 
pany, a partnership,’’ and ‘‘its successors and as- 
signs’ of all machinery and equipment contained 
in and about the mill building and premises of the 
grantor at Bryn Mawr, Washington, together with 
two Mack trucks, one Ford coupe, one power boat 
*Peacock’’, its furniture and equipment, and all 
lumber, logs and supplies on hand at the said prem- 
ISS. 


On the same day there was executed by said cor- 
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poration to F. M. Roberts a warranty deed to the 
real estate on which the mill was located. It recited 
that it was ‘‘in consideration of $40,000, of which 
$20,000 is by the assumption of the hereinafter de- 
scribed mortgage’’. It was likewise signed by James 
C. Carlson, as president, and Mr. F. M. Roberts, as 
secretary, of said corporation; but actually such 
deed does not mention nor describe any mortgage 
except as above stated. The deed was filed for rec- 
ord on January 2, 1936, some time after the De- 
partment had insisted that there was no partner- 
ship. Up to that time it had remained in Mr. Rob- 
erts’ possession. On the same day that the deed 
was executed, June 30, 1933, Mr. Roberts executed 
a declaration of trust acknowledging conveyance 
to him of the deed and reciting that it was for the 
“following named persons in the following propor- 
tion”’; which is a somewhat different list than ap- 
pears upon the books of the corporation as stock- 
holders. This recital of this trust deed recited that 
the title was taken by Mr. Roberts to said real 
estate in trust for the partners, as the Seattle- 
Renton Mill Company. The bill of sale did not list 
the membership [20] of the Seattle-Renton Mill 
Company, which the bill of sale described as a part- 
nership. Neither the bill of sale nor the declaration 
of trust was ever filed. Both were kept by Mr. 
Roberts. 

After June 30, 1933, on signs and stationery, the 
word “‘lumber’’ was changed or printed to read 
“mill’’, such alteration being by stamp or ink, so 
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that the name read ‘‘Seattle-Renton Mill Com- 
pany’. There was no indication as to whether it 
was or was not a corporation. In the fall 10,000 
checks were printed for the Seattle-Renton Mill 
Company with blanks for the signatures of the 
president and secretary. A mistake was made in 
having such titles printed. But such checks were 
made use of rather than to send them back. 

Mr. Carlson continued as manager at practically 
the same salary he received before 1933. ‘The same 
bookkeeper continued on salary. There was no writ- 
ten articles of partnership. Neither was there any 
written or published notice of the formation of 
the partnership, and no filing in the auditor’s office 
of a certificate of an assumed business name. Ex- 
cept for the mortgage the payment of the company’s 
indebtedness was on a current basis. Customers of 
the mil] when they telephoned as to the reason the 
word ‘lumber’? had been changed to ‘*mill’’ were 
told the concern had become a partnership without 
being told the names of any partners and without 
being given any further explanation. 

In 1934 such individuals included in their re- 
tun their earnings from such business in the last 
six months of 1933, as their individual income. Mr. 
Roberts had been associated with a number of these 
stockholders and perhaps some other persons in 
different partnerships [21] for which there were 
ho written partnership agreements. The Seattle- 
Renton Lumber Company, a corporation, continued 
to exist as such, paving its annual license fees to 
the State of Washington. 
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‘The Government insists that the foregoing and 
such other circumstances as appear in the evidence 
wholly fail to establish that the corporate business 
and operating assets were transferred to a partner- 
ship. 

The plaintiff insists that under the same facts 
and circumstances as above mentioned it is estab- 
lished that there was an actual partnership formed 
which operated the business from June 30, 1933. 

The briefs of counsel cited a number of authori- 
ties on which they respectively depend. It is not 
necessary to cite them here because in the main 
counsel on both sides agree as to the general law 
of partnership, of taxation and of corporations. It 
is true, as suggested by counsel for plaintiff, that 
individuals may be associated as a partnership 
under an oral agreement which may be most in- 
formal. The issues in this case are whether or not 
on or before June 30, 1933, an actual partnership 
came into being, and whether on June 30, 1933 the 
operating assets of the corporation were trans- 
ferred to an actual partnership then existing and 
whether or not such a partnership took over what 
had been previously the business of the corporation. 

Im the final analysis the issue is whether or not 
on or before June 30, 1933 there was an actual part- 
nership. | examined the record in this case very 
diligently, including not only the testimony but 
the exhibits, and have studied the authorities cited 
by counsel and have made some independent in- 
vestigation of [22] my own. Without more ado, I 
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may advise counsel in this oral opinion that my 
conclusion is that the plaintiff failed to establish 
by the preponderance of the evidence that the Com- 
missioner of Internal Revenue was in error or that 
there was on or before June 30, 1933 a partnership. 

J am giving counsel some of the reasons that 
appeal to me in reaching this conclusion. 

The test in this case is whether or not there was 
a partnership on or before June 30, 1933. I have 
already referred to much of the testimony on this 
question. My. Roberts is an attorney and it must 
be assumed that the evidence that he gave was as 
strong as the facts were. He testified there was a 
primary purpose to avoid the payment of such in- 
come taxes as would be required under corporate 
organization. True, as stated in the brief, such 
was permissible. But plaintiff has the burden of 
proving the timely existence of a partnership and 
all other requisite steps to accomplish such pur- 
pose. It seems to me that the most that Mr. Rob- 
erts’ testimony tells us is that he spoke to the stock- 
holders of the desirability of forming a partnership 
some time in the future and that they indicated 
their approval of such an idea. In fact, the testi- 
mony of Mr. Roberts as to Mr. Swan, who was the 
one to whom the agreement as to the partnership 
was most definitely stated, reads as follows: ‘‘He 
said he would rather keep his stock in the mill 
and it was entirely agreeable to him to have it go 
into a partnership.”” As to the others generally, 
according to Mr. Roberts, they were only told the 
purpose. [23] 
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Ruling Case Law cited by counsel says this: 

‘“A partnership can be created only by contract 
either express or implied,’’ and goes on to say that 
in every case in which a partnership is created 
there must be an agreement and a meeting of the 
minds of the parties. That is on page 810 of 20 
RCL. On the next page, under ‘‘Executory and 
Executed Agreements’’, we find this: 

‘‘A marked distinction exists in law between an 
agreement to enter into the copartnership relation 
at a future day and a copartnership actually con- 
summated. A partnership in fact cannot be predi- 
cated on an agreement to enter into a copartner- 
ship at a future day unless it be shown that such 
agreement was actually consummated. So long as 
an agreement remains executory the partnership 
is inchoate, not having been ealled into being by 
the concerted action necessary under the partner- 
ship agreement.’’ 


And on page 847 of 20 RCL this language ap- 
pears: 

‘The best evidence of the existence of a partner- 
ship consists of the agreement or contract between 
the parties, but it may be proved by any competent 
evidence. ”’ 


And further on page 849 it says: 

‘Phe burden of proving the existence of a part- 
nership is ordinarily on him who alleges and relies 
on the fact of its existence.”’ 


On page 876 and 877 we find these quotations: 
‘“Yet in the absence of any express agreement 
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to the contrary, a partner is impliedly bound rea- 
sonably to devote himself to the advancement of 
the copartnership of which he has become a mem- 
ber.’’ Then it says, [24] on page 877, ‘‘The general 
rule is that a partner is not entitled to compensa- 
tion for services in conducting the partnership 
business beyond his share of the profits unless 
there is a stipulation to that effect, and that he has 
no right by impleation to claim anything extra by 
reason of any inequality of services rendered by 
him, as compared with those rendered by his eo- 
partners.’ 


On pages 912 and 913 we find as an expression 
of what is generally recognized, the following: 

‘Whenever the partnership relation is shown to 
exist, each partner is liable individually for all the 
debts of the firm, and as it is sometimes stated, each 
partner is liable in solido for firm debts.’’ 


At page 1067 it has the following to sav: 

‘Persons who are not actually partners mav nev- 
ertheless become subject to the habilities of part- 
ners, either by holding themselves out as such to the 
publie and the world generally, or to particular in- 
dividuals; or by knowingly or negligently permit- 
ting another person to do so. Yet in fact such a per- 
son does not become a partner; he igs merely liable 
as a partner; for individuals may be Hable as part- 
ners as to third persons, while as between them- 
selves they are not to be considered partners.”’ 


some of the reasons that appeal to me in my con- 
clusion that there was no partnership by June 30, 
1933, are the following: 
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First: The notice, as I have read, was to the ef- 
fect that on June 30, 1933 the stockholders were 
to pass upon the question of the sale of the assets 
of the corporation to a partnership to be formed. 
That is on June 15, 1933 it was acknowledged in 
the notice that [25] the partnership had not yet 
been formed. In the trustees’ meeting minutes we 
find this language in the resolution: 

“Resolved that the Seattle-Renton Lumber Com- 
pany sell to a partnership, which will be composed 
of the same persons who have held stock in the 
Seattle Renton Lumber Company and which will be 
known as the Seattle Renton Mill Company * * *.” 

Again there is an implied acknowledgment that 
the partnership had not yet been formed. 

I am of the opinion that on June 30, 1933 at the 
stockholders’ meeting there were only three stock- 
holders present. | am aware, of course, of the gen- 
eral rule that the minutes of a corporation imply 
verity, and are presumed to be correct. But under 
all the evidence in this case the minutes must have 
been written in advance. They were written antici- 
pating that the stockholders’ meeting would be held 
at the mill. [ am quite satisfied, in view of the no- 
tice, that no stockholders’ meeting could have been 
held legally at any other place than at the mill as 
far as binding the stockholders who did not attend. 
Mr. Roberts stated frankly that it was held in Seat- 
tle at his law office for the convenience of Mr. 
Weter and that Mr. Carlson went down with him 
to the law office and met Mr. Weter. There was 
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not a syllable of evidence that Mr. Shinstrom was 
present. But assuming that Mr. Shinstrom were 
present and assuming that a majority of the stock- 
holders would be authorized to sell the assets of this 
corporation, still there was no actual sale. There 
was at most merely a liquidating dividend. Neither 
three stockholders nor even four stockholders [26] 
eould on June 30, 1933 agree that some other per- 
sons should be partners and make it effective un- 
less those other persons agreed. Now the other per- 
sons were not even at this meeting. 

J am not overlooking the fact that Mr. Roberts 
has entered into a number of partnerships with- 
out written articles. Such evidence to my mind 
merely goes to the good faith of Mr. Roberts. There 
is a far cry between individuals associating them- 
selves in partnership with oral articles and a cor- 
poration being transformed to a partnership. In 
the ohe instance a partnership is Implied from very 
casual evidence. That is because there is a neces- 
sity of some legal classification of their acting to- 
gether. But where there is an actual corporation if 
the stockholders continue to carry on a business 
which the corporation has been previously carrying 
on there is no necessity to call the stockholders 
partners. There is no necessity of suggesting that a 
partnership is the vehicle because the corporate ve- 
hicle is already in existence and they have been 
traveling im it. 

J was unable to find any authorities, and counsel 
have cited me none, where a corporation was trans- 
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formed into a partnership of its stockholders under 
the casual circumstances produced in the evidence. 
fT have not overlooked the contention of Mr. Shefel- 
man that these persons whom the plaintiff contends 
were partners could not have escaped liability for 
being partners. As I have indicated by the quota- 
tions from Ruling Case Law such would not be be- 
cause they were partners, but because by certain 
conduct of their own they have estopped themselves 
from denying they were partners. [27] If we adopt 
the principle of estoppel I am not sure that it would 
apply to more than Mr. Weter, Mr. Roberts and 
Mr. Carlson. It might possibly apply to Mr. Shin- 
strom. I find nothing in this record to estop the 
other ten or eleven stockholders from denying they 
were partners. Certainly the Government could 
not be estopped from asserting what were the real 
facets merely because three or four who met at a 
meeting on June 30, 1933 would be estopped. 
There is one question which was not discussed 
by counsel except by implication, and that is what 
was the effect, if any, of the income tax returns 
in 1934 as shown by the pleadings? I assume such 
returns were made about March, 1934. It is not 
necessary for me to determine whether or not by 
such income tax returns the June 30, 1933 offer of 
Mr. Carlson, Mr. Roberts and Mr. Weter to the 
others to join in a partnership was accepted and 
ratified. I am much inclined to believe that in 
March, 1934 what previously had been an agree- 
ment for a partnership became a partnership in 
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fact. However, no such ratification in 1934 between 
the parties could relate back to June, 1933 as 
against the Government. It is not permitted to 
await developments and then to bind the Govern- 
ment as of the original date of subsequent ratifi- 
cation. 

If a corporation could be converted into a part- 
nership under the facts and circumstances here re- 
lated then minority stockholders generally would 
be in a very perilous situation. 

I have not mentioned the failure to file or even 
to execute a certificate of assumed business name 
or the failure to file the trust agreement or bill of 
sale, [28] or failure to record the deed as being 
fatal. There can be no question but that if the par- 
ties intended to convince third parties that a part- 
nership had come actually into being on June 30, 
1933 that it would have been most advisable to have 
done the things which in this instance were not 
done. However, if the stockholders did not actually 
form a partnership on or before June 30, 1933 even 
the doing of all these things would not have made a 
partnership exist. 

As I stated, I was not the judge who heard the 
witnesses, and my conclusions do not have the 
weight of finality of a judge before whom the tes- 
timony was taken. On the record presented to me 
I have been unable to reach any other conclusion 
than as stated here. 

The plaintiff’s petition and action will be dis- 
missed. 
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Mr. Winter: We will present findings, conclu- 
sions and judgment accordingly, on your Honor’s 
ruling. 

The Court: I would like the record to show 
this, if it does not already show it—I have no find- 
ing or feeling of any bad faith whatsoever in this 
matter. I just feel that some of the stockholders 
incorrectly assumed that a majority of the stock- 
holders could by their vote convert the absent ones 
from stockholders to partners. 

The Court will be adjourned until Monday morn- 
ing next. 


[Endorsed]: Filed Aug. 25, 1942. [29] 


[Title of District Court and Cause. ] 
No. 21197 


MOTION FOR A NEW TRIAL. 


Comes now the plaintiff, Seattle Renton Lumber 
Co., a corporation, by its attorneys Weter, Roberts 
& Shefelman and 8S. Harold Shefelman, and moves 
the court to grant a new trial in this action for the 
following cause materially affecting the substantial 
rights of the plaintiff, to-wit: 

Insufficiency of the evidence to justify the de- 
cision of the Court. There was no evidence adduced 
in this action that the plaintiff engaged in business 
or received income so as to subject it to a tax after 
June 30, 1933, but to the contrary, all of the evi- 
dence in this action, being the evidence of the plain- 
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tiff, uncontroverted by the defendant, established 
that the plaintiff did not engage in any busimess nor 
receive any income, so as to subject it to a tax, after 
June 30, 1933. Under the evidence the decision of 
the court was error. Judgment should have been 
granted the plaintiff in accordance with the prayer 
of its petition. 

This motion is based upon the files and records 
of this court in this action and upon the reporter’s 
transcript of the testimony of the witnesses. 

WETER, ROBERTS & 
SHEFELMAN 
S. HAROLD SHEFELMAN 
Attorneys for Plaintiff. 

Received a copy of the within Motion this 27 day 
of Aug. 1941. 

J. CHARLES DENNIS 
Attorney for Defendant. 


[Endorsed]: Filed in the United States Distriet 
Court, Western District of Washington, Northern 
Division, Aug. 27, 1941 [30] 


[Title of District Court and Cause. ] 
Now Zilog 
ORDER 


The plaintiff’s motion for new trial in the above- 
entitled cause having come on regularly for hear- 
ing before the above-entitled court, Lloyd L. Black 
presiding therein, on the 13th day of July, 1942, the 
plaintiff appearing by its attorneys, Weter, Roberts 
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& Shefelman, being represented in court by 8S. Har- 
old Shefelman, and the defendant appearing by its 
attorney, J. Charles Dennis, United States Attorney 
for the Western District of Washington, being rep- 
resented in court by Thomas R. Winter, Special As- 
sistant to the Chief Counsel for the Bureau of In- 
ternal Revenue, and after oral argument and the 
Court being fully advised, it is hereby 

Ordered that the plaintiff’s motion be and the 
same is hereby denied. 


Done in open court this 18th day of July, 1942. 
(Signed ) LLOYD L. BLACK 
Judge 


Plaintiff excepts to the above order denying its 
motion for new trial and said exception is hereby 
allowed. 


(Signed) LLOYD L. BLACK 
Judge 
Approved as to form and notice of presentation 
waived. 
(Signed ) WETER, ROBERTS & 


SHEFELMAN 


Presented by: 
(Signed) THOMAS R. WINTER 
Special Ass’t to the Chief 
Counsel Bureau of Internal 
Revenue 


[Endorsed]: Filed in the United States District 


Court, Western District of Washington, Northern 
Division, Jul. 13, 1942. [81] 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


Now comes the defendant, United States of 
America, by J. Charles Dennis, Esquire, United 
States Attorney for the Western District of Wash- 
ington, Gerald Shucklin, Esquire, Assistant United 
States Attorney for said District, and Thomas R. 
Winter, Esquire, Special Attorney, Bureau of In- 
ternal Revenue, and respectfully moves that the 
Court herewith make, declare and enter special find- 
ings of fact and conclusions of law as follows: 


FINDINGS OF FACT 


I. 

Seattle Renton Lumber Company, (hereinafter 
called taxpayer) is, and at all times pertinent to 
this action was, a corporation organized and exist- 
ing under the laws of the State of Washington, with 
its principal place of business at Seattle, in Kine 
County, Washington. Up to the time of filing this 
action, it had paid all annual liscense fees to the 
State of Washington, provided for by the laws of 
that state. [82] 


If. 

The taxpayer filed a corporate income tax and 
excess profits tax return purporting to be for the 
ealendar year 1933, but including only the results 
of its operations for the period January 1, 1933. 
to June 30, 1933, inclusive, which disclosed a net in- 
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come of $3,571.15, no excess profits tax lability, and 
an income tax liability thereon of $491.03, which it 
paid. 


If. 

Thereafter, the Commissioner of Internal Rev- 
enue notified the taxpayer of his determination that 
the taxpayer’s net income for the year 1933 was 
$23,737.70, and that there was an income tax de- 
ficiency of $2,772.90, and an excess profits tax de- 
ficiency of $874.39, and these tax deficiencies with 
interest thereon of $350.71, and $110.58, respec- 
tively, were assessed by the Commissioner, and paid 
by the taxpayer on May 11, 1936. 


TV. 

The principal increase in the net income made in 
the Commissioner’s determination was his inclusion 
of the income arising from the operatons of the 
business from June 30, 1933, to December 31, 1933, 
which he refused to recognize as income belonging 
to the taxpayer’s stockholders on the theory that 
they were in that period operating on a partnership 
- basis; he ruled so on the ground that there was no 
partnership formed; and that actually the corpora- 
tion continued to function, so that the business ac- 
tivities, earnings and profits during that period con- 
tinued to be those of the corporation. 


es 
Thereafter, on November 6, 1936, the taxpayer 
[33] filed claims for refund of $3,038.40, income tax 
‘and interest, and for excess profits tax of $874.39, 
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and interest thereon of $110.58, continuing to insist 
on the partnership theory. The Commissioner re- 
jected these claims and the taxpayer was notified 
of this action by letter dated April 9, 1937. 


VAG 
There was no partnership formed by the stock- 
holders of the taxpayer prior to, or on June 30, 
1933, or at any time before January 1, 1934. 


VIL. 

The taxpayer operated the business on the same 
basis after June 30, 1933, as it did prior thereto. 
Such steps as were taken to change the form of 
organization were taken for the purpose of reduc- 
ing, and to avoid the payment of income taxes. How- 
ever, the steps taken were not sufficient to effectuate 
a termination of corporate ownership and operation 
and to supplant the corporation by a different own- 
ing and operating organization. It is to be noted 
that the same interests were supposedly continued in 
ownership and control of the alleged partnership as 
were in control of the corporation, but the cor- 
porate stockholders were not made partners by any 
of the steps which were taken. 


SOUDE 
The income arising out of the operation of the 
business subsequent to June 30, 1933, was income of 
the taxpaver. 
JO. 
Tn any event, the plaintiff has not satisfied the re- 
quirements of the burden of proof. [34] 
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xe 
It appears from this record that overpayment of 
tax is not established. 


CONCLUSIONS OF LAW 


i 
The evidence and every inference drawn there- 
from is insufficient to justivy a judgment in favor 
of the plaintiff for the amount claimed, or in any 
amount whatsoever. 


II. 
From the evidence and every inference properly 
drawn therefrom, defendant is entitled to judg- 
ment, including costs. 


IIL. 

The plaintiff has failed to sustain his burden of 
proving that the Commissioner erred in his de- 
termination of the plaintiff’s mcome and excess 
profits tax liabilities for the tax year 1933. 


IV. 
The taxes involved herein were legally assessed 
against and collected from the plaintiff. 
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V. 
The defendant is entitled to Judgment. 


Dated August 20, 1941. 
LEOY Dei BLACK 
District Judge 
Requested by 
J. CHAS. DENNIS 
United States Attorney 
GHRALD SHUCKLIN 
Asst. United States Attorney 
THOMAS R. WINTER 
Special Attorney, Bureau of 
Internal Revenue 


Presented by 
THOMAS R. WINTER 
of counsel for Def. 
Copy received Aug. 19, 1941. 
WETER, ROBERTS & 
SHEFELMAN, 
Attorneys for Plaintiff. 


[Endorsed]: Aug. 20, 1941. [35] _ 
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In the District Court of the United States for the 
Western District of Washington, Northern 
Division 


CIVIL ACTION 
No. 21197 


SEATTLE RENTON LUMBER COMPANY, 
a corporation, 
Plaintiff, 
v. 


UNITED STATES OF AMERICA, 
Defendant. 


JUDGMENT 


The above entitled cause came on regularly for 
trial on March 15, 1941, before the Court, sitting 
without a jury, the plaintiff appearing by 8. Harold 
Shefelman, Esq., its attorney, and the defendant 
appearing by J. Charles Dennis, Esq., United States 
Attorney for the Western District of Washington, 
and by Gerald Shucklin, Esq., Ass’t United States 
Attorney, and by Thomas R. Winter, Esq., Special 
Attorney, Bureau of Internal Revenue; and the tes- 
timoney of witnesses and documentary evidence 
having been introduced by the parties and received, 
and the cause having been submitted to the Court 
for decision, and the Court having made and filed its 
findings of fact and conclusions of law, and having 
ordered a judgment be entered in favor of the de- 
fendant in accordance therewith ; 


us. United States of America 43 


Now, Therefore, it is the Judgment of this Court 
that the plaintiff recovered nothing of the defend- 
ant, and that the defendant do have and recover of 
the plaintiff the costs and disbursements of this 
action. 


Dated this 20th day of August, 1941. 
(Signed ) LLOYD L. BLACK 
District Judge 
Presented by 
THOMAS R. WINTER 
of Counsel for Defendant 


Copy received Aug. 19-41. 
WETER, ROBERTS & 
SHEFELMAN 
Atty’s for Plt. 


[Endorsed]: Aug. 20, 1941. [36] 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


To the United States of America, defendant above 
named, and J. Charles Dennis, United States 
Attorney, Gerald Shucklin, Assistant United 
States Attorney, and Thomas R. Winter, Spe- 
cial Attorney, Bureau of Internal Revenue. 


Notice is hereby given that the Seattle Renton 
Lumber Co., a corporation, plaintiff above named, 
appeals to the United States Circuit Court of Ap- 
peals, Ninth Circuit, from the judgment of the court 
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herein entered on the 20th day of August, 1941, the 
pertinent part of which reads as follows: 
‘‘Now, Therefore, it is the Judgment of this 
Court that the plaintiff recovered nothing of 
the defendant, and that the defendant do have 
and recover of the plaintiff the costs and dis- 
bursements of this action.”’ 


Dated this 25th day of August, 1942. 
SEATTLE RENTON LUMBER 
COMPANY, 
a corporation, 
By WETER, ROBERTS & 
SHEFELMAN, 
Its Attorneys 


[Endorsed]: Sep. 5, 1942. [387] 


[Title of Court and Cause. ] 
ORDER 


This matter having come on regularly for hear- 
ing in open Court on the application of Seattle 
Renton Lumber Co., a corporation, for an order 
directing the Clerk to melude certain exhibits in 
the record on appeal herein to the United States 
Cireuit Court of Appeals, Ninth Circuit; it appear- 
ing that parties hereto have stipulated that certain 
exhibits be included in the record on appeal, 

Now, Therefore, it is hereby Ordered that the 
Clerk of this court include in the record on appeal 
herein to the United States Circuit Court of Ap- 
peals, Ninth Circuit, all of the plaintiff’s exhibits, 
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being numbers 1 to 18 inclusive, and all of the de- 
fendant’s exhibits, being numbers Al and A2 
herein. 


Done in Open Court this Ist day of October, 1942. 
LLOYD L. BLACK 
Judge 
Presented by: 
WAYNE C. BOOTH 
Approved: 
J. CHARLES DENNIS * 
Attorneys for the United 
States. 


[Endorsed]: Oct. 1, 1942. [38] 


[Title of District Court and Cause. ] 
STIPULATION OF RECORD ON APPEAL 


To The Honorable Clerk of the above entitled 
Gourt: 

The Seattle Renton Lumber Co., a corporation, 
appellant, and the United States of America, ap- 
pellee, by their respective attorneys, Weter, Roberts 
& Shefelman, and J. Charles Dennis, and Thomas R. 
Winter, stipulate and designate that the following 
parts of the record, proceedings and evidence in the 
above entitled action be included in the reeord on 
appeal to the United States Circuit Court of Ap- 
peals, Ninth Circuit: 


it. 
The following pleadings, stipulations, motion and 
notice: 
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Plaintiff’s Petition, filed March 12, 1938 

Defendant’s Answer, filed August 26, 1938 

Plaintiff’s Reply, filed December 9, 1938 

Stipulation submitting case to the Honor- 
able Lloyd L. Black, Judge, filed August 
2, 1940. 

e. Plaintiff’s Motion for New Trial, filed Au- 

cust 27, 1941 
f. Plaintiff’s notice of appeal. 
g. Stipulation of record on appeal. 


jae 
Findings of Fact and Conclusions of Law, signed 
by the Hon. Lloyd L. Black, Judge, dated and filed 
August 20, 1941. 


Se 


UL 
Judgment, signed by Hon. Lloyd L. Black, Judge, 
dated and filed on August 20, 1941. [389] 


MEN 
Order, signed by Hon. Lloyd L. Black, Judge, 
dated and filed July 18, 1942. 


Ve 
Reporter’s Transcript of Evidence and proceed- 
ings in toto, (entitled Statement of Facts), two 
copies of which are herein filed. 


WOE 
All of plaintiff’s exhibits, being numbers 1 to 13 
inclusive, and all of defendant’s exhibits, being 
numbers A-1 and A-2. 
val: 
Hon. Lloyd L. Black’s decision rendered March 
15, 1941, and filed August 27, 1942. 
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Dated this Ist day of Sept., 1942. 
WETER, ROBERTS & 
SHEFELMAN 
Attorneys for Appellant, 
Seattle Renton Lumber Co. 
J. CHARLES DENNIS 
THOMAS R. WINTER 
Attorneys for Appellee, United 
States of America. 


[Endorsed]: Sep. 8, 1942. [40] 


[Title of District Court and Cause. ] 


MRT eEICATH OP VCORiRiIG VOMRANSC Rilke 
OF RECORD ON APPEAL 


United States of America, 
Western District of Washington—ss. 


I, Judson W. Shorett, Clerk of the United States 
District Court for the Western District of Wash- 
ington, do hereby certify that the foregoing type- 
written transcript of record, consisting of pages 
numbered from 1 to 40, inclusive, is a full, true 
and complete copy of so much of the record, papers 
and other proceedings in the above and foregoing 
entitled cause together with origmal Statement of 
Facts as filed Sept. 8, 1942, as is required by stipu- 
lation of counsel filed and shown herein, as the samc 
remain of record and on file in the office of the Clerk 
of said District Court at Seattle, and that the same 
constitute the record on appeal herein from the 
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judgment of said United States District Court for 
the Western District of Washington to the United 
States Circuit Court of Appeals for the Ninth Cir- 
Cui 

I further certify that the following is a true and 
correct statement of all expenses, costs, fees and 
charges incurred in my office by or on behalf of 
the appellant for making record, certificate or re- 
turn to the United States Cireuit Court of Appeals 
for the Ninth Circuit, to-wit: 


Clerk’s fees (Act Feb. 11, 1925) for making 


record, certificate or return, 34 folios at 5e...... $ 1.70 
BMer@liOs. ot: 15c, eee eer eo Ferrer 12.30 
JSCOyGye UML 2: ae etree MERRIE Une ene cic. 5.00 
Certificate of Clerk to Transcript of Record........ 50 
Certificate of Clerk to Original Exhibits...............- 00 

S77 g: | eR ae er eer Ee ol ryeniey Rete es Noa ee $20.00 
[41] 


I hereby certify that the above Appeal Fee and 
cost for preparing and certifying the record, 
amounting $20.00, has been paid to me by the at- 
torney for the appellant. 

In Witness Whereof, I have hereunto set my hand 
and affixed the official seal of said District Court at 
Seattle, in said District, this 2d day of October, 
1942. 

[Seal] JUDSON W. SHORETT, 

Clerk of the United States 
District Court for the West- 
ern District of Washington 

By TRUMAN EGGER 
Chief Deputy [42] 
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STATEMENT OF FACTS 


Be It Remembered, the above-entitled action 
eame on vegularly for hearing on this the 23d day 
of January, 1939, before the Honorable Edward HK. 
Cushman, Judge, sitting in the above-entitled Court, 
in Tacoma, Washington ; 

The plaintiff was represented by its attorneys, 
Weter, Roberts & Shefelman, of Seattle, Washing- 
ton; 

The defendant was represented by its attorney, 
Thos. R. Winter, Esq., Special Representative, Gen- 
eral Counsel, Internal Revenue Bureau, of Seattle, 
Washington; 

Whereupon the following proceedings were had 
and testimony taken, to-wit: [2*] 

My. Shefelman: Your Honor, I shall make a 
statement of the case and follow our petition in the 
case because, with the exception of a portion of one 
paragraph, the Government admits all of the al- 
legations of our petition and, therefore, it will be 
unnecessary for us to adduce any testimony on those 
points. 

(Makes opening statement on behalf of the 
plaintiff herein.) 


Mr. Winter: (Makes opening statement on he- 
half of the defendant herein.) 


*Page numbering appearing at foot of page of original Reporter’s 
Transcript. 
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F. M. ROBERTS, 


called as a witness on behalf of the plaintiff herein, 
being first duly sworn, testified as follows: 


Direct Examination 


By Mr. Shefelman: 

Your name is F. M. Roberts? A. Yes. 
Where do you live, Mr. Roberts? 

Seattle. 

How long have you lived there? 

Since 1903. 

Your profession is what? 

I am a lawyer. 

And you are a member of the firm of which 
I am, a member of the firm of Weter, Roberts & 
Shefelman ? A. Yes. 

Q. You have practiced law in Seattle since what 
time? [3] 

A. I was admitted to the Bar, I think, in the 
spring of 1904, end of 1903, and have practiced con- 
tinuously. 

Q. What was your connection with the corpora- 
tion known as the Seattle Renton Lumber Com- 
pany ? 

A. I was, and am, one of the stockholders, and 
was Secretary and Treasurer of the Company and 
one of the Board of Trustees. 

Q. When was the corporation organized ? 

A. In the spring of 1929. 

Q. And its business was what? 
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(Testimony of F. M. Roberts.) 

A. After incorporation, it built a sawmill on 
the shores of Lake Washington and was continu- 
ously engaged in the manufacture and sale of lum- 
ber there up until the last day of June 1983. 

Q. Who were the other stockholders in the cor- 
poration ? 

A. James C. Carlson, who was the President and 
active Manager of the concern; James P. Weter, 
my law partner; C. A. Shinstrom, my brother-in- 
law, who is Cashier of the First National Bank of 
Kirkland; Rex C. Swan, another brother-in-law, 
who is Cashier of the First National Bank of Red- 
mond. At the time of the inception of the corpora- 
tion, F. W. Roberts, who was then my father but 
who died prior to June 30th, 1933, and his interest 
in the corporation went one-third to myself, one- 
third to Mrs. Shinstrom, my sister, one-third to my 
sister, Estelle Roberts—and one-third to myself. 
The Mrs. Shinstrom I speak of being the wife of 
C. A. Shinstrom, the Cashier of the First National 
Bank of Kirkland. Then there were a few shares 
of stock in my three childven, and there were, I 
think, five shares each in the name of [4] Mr. 
Carlson’s wife and in the name of his two minor 
daughters. 

Q. You and Mr. Weter, of our firm, had been 
associated together how long in the practice of law? 

A. Since 1904. 

Q. And have been partners since that time ? 

A. Yes, as Weter and Roberts, up to some years 
ago, when Mr. Shefelman joined the firm. 
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(Testimony of HF. M. Roberts.) 

Q. You speak of the Kirkland Bank and the 
Redmond Bank, what is your connection with those 
institutions ? . 

A. Tam President of both of them. 

@. And these other persons of whom you speak 
were in this transaction were brothers-in-law, Mr. 
Swan and Mr. Shinstrom, are they also interested 
in the banks with you? A. Yes. 

@. And is Mr. Carlson interested in any of the 
banks with you? 

A. He is at the present time at Kirkland but I 
am not sure whether he was a stockholder there at 
this time, in 1933, or whether he was not. 

Q. He is a member of the Board, of course? 

A. Yes. 

Q. What happened on June 30th, 1933, Mr. 
Roberts, that causes you to limit your statement 
that the Seattle Renton Lumber Company operated 
a mill until that date? 

A. On that date, the Seattle Renton Lumber— 
the mill Company, the corporation, sold its business, 
including all tangible real estate, personal property, 
to a partnership, which we named the Seattle Ren- 
ton Mill Company. [5] 

My. Winter: Was that contract in writing? 

A. There was no contract entered into at that 
time; there was a conveyance of the real estate. 

Mr. Winter: We object to it, we object that the 
conveyance, the contract is the best evidence. 

“Mr. Shefelman: tam going to put them in evi- 
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(Testimony of I. M. Roberts.) 
dence. This is prelinnnary to describing what oc- 
eurred. 

The Court: With that understanding, the objec- 
tion is overruled. 

Q. Now, vou speak of this happening on the 
30th of June of 1933, had there been any discussion 
of this change from a corporation to a partnership 
or sale of the assets prior to that date? 

A. Yes, the discussion of that began—lI couldn’t 
give a date, but in the spring of 1933. 

Q. What was the purpose in making this trans- 
fer? 

A. To vender ourselves liable to smaller meoime 
Lanes, 

@. In short, to avoid paying any in¢ome tax, if 
it could be legally avoided? 

A. Well, to avoid any sizeable corporate Income 
tax and have the profits of the concern reported by 
the individuals who took it as partners. 

Q@. You say that discussion started early in 1933. 
With whom was this matter discussed ? 

A. It was discussed with all of the stockholders 
who were of age; it was discussed by me with all 
of them, except Mr. Carlson's wife and his two chil- 
dren; we had no formal corporate meeting at which 
it was discussed, but we were, all of us, frequently 
together in groups. [6] or I with individuals of the 
group and JI discussed it with them, the purposes 
of it and it met with the appreval of all of the 
stockholders. There was no special discussion, other 
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(Testimony of F. M. Roberts.) 

than, the purpose of it with any one except Rex 
Swan. Rex Swan was Cashier of the First National 
Bank at Redmond, in which he owned no stock; he 
had formerly been bookkeeper of another mill con- 
cern in which Mr. Carlson and I were interested 
and when. this was organized, he took some stock in 
this Company and my discussion with Mr. Swan— 
I suggested that it would be of advantage to him 
to become a stockholder of the bank, of which he 
was the Cashier, since he wasn’t on the Board of 
Directors and he would then be able to go on the 
Board of Directors and I suggested to him that I 
would trade him bank stock for his stock in the 
mill, at the same time telling him that for the first 
time in the existence of this mill company, the pros- 
pects for substantial profits looked good. He said he 
would rather keep his stock in the mill and it was 
entirely agreeable to him to have it go into a part- 
nership. I might add this was just (without knowing 
the date of the beginning of the NRA days) and it 
looked as though the NRA would enable us to make 
the mill make money, as it hadn’t made it in any 
amount before. 

Q. Now, Mr. Roberts, you mentioned that these 
persons were associated with you in those two 
banks. In addition, you own and control certain 
other banks, where they are also interested with you, 
do you not, the Banks at Eatonville, Orting and 
Morton? 

A. Well, certain of them are interested, not the 
whole group. [7] 
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(Testimony of TF’. M. Roberts.) 

Q. But there are certain members of this group 
interested with you in various of these institutions? 

mw Yes. 

Q. Were any written articles of partnership 
executed by the partners in connection with the 
organization of this partnership, known as the 
Seattle Renton Mill Company, on July Ist? 

A. No. 

Q. Had you been associated in partnerships pre- 
viously with any of these other persons who are 
partners in this Company ? 

Mr. Winter: I object to that as irrelevant and 
immaterial. 

The Court: Overruled. 

A. Yes, E had been associated in partnerships 
With al] of them. 

Oe Way 1 ask, if vou don t mind, that you 1e- 
late as briefly as possible the various partnerships 
you have been in and the length of time these per- 
sons have been associated in together, whereby no 


articles of partnership 2 

Mr. Winter: (Interrupting) Thisis an attempt 
to show a custom, to prove it was done in this case. 
Pao tis immaterral, 

The Court: Overruled. 

Mr. Winter: Exception. 

A. The Bear Creek Timber Company was a part- 
nership in which Mr. Carlson, Mr. Shinstrom, Mr. 
Swan, my wife and myself were interested and, may 
1 interpose here to say that my wife had some stock 
in this corporation which was her separate property 
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(Testimony of F. M. Roberts.) 

and I think I didn’t enumerate her [8] amongst the 
stockholders; we were interested in that Company, 
which was in existence four or five years, made a 
partnership income tax return, but had then gone 
out of business. 

Q. Did you have written articles of partnership ? 

A. We had no written articles of partnership. 
Mr. Weter and 1 had been law partners through 
this period of years and we never had any written 
articles of partnership, though in addition to our 
law practice we owned considerable amount of real 
estate, part in his name and part in my name, none 
of which was in both names. | am interested with 
them in—and have been for a long time and now 
am—with Mr. Weter and Mr. Shinstrom, as C. A. 
Shinstrom Company, a partnership which never had 
any written articles. 

Q. What business do they engage in? 

A. Fire insurance. I am interested in a partner- 
ship called the Stockholders’ Fund, of the First 
National Bank of Kirkland, in which the partners 
are the same persons as the stockholders in the 
Bank but included Mr. Shinstrom, Mrs. Roberts, my 
father was a partner, and after his death, my sister 
became, who is the same one here, Mrs. Roberts and 
myself and there was nothing written to evidence 
that partnership. There was a similar partnership 
ealled the Stockholders’ Fund of the First National 
Bank of Redmond, in which the same persons were 
interested, which had no written articles of partner- 
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(Testimony of F. M. Roberts.) 

ship and which always made its partnership income 
tax returns. Mr. Weter and I are interested with G. 
T. Hagen, at Eatonville, in a partnership known as 
G. T. Hagen & Company. 

Q. In what business? [9] 

A. Insurance. I don’t think of anv others at this 
moment. 

Q. None of those ever had any written articles? 

A. Never had, up to the time of this examina- 
tion, this question, I never had written articles of 
partnership in any partnership in which I was ever 
interested. 

Q. In connection with these Banks, may ! ask, 
vou have just retired as the President of the State 
Bankers’ Association, have you not? A. Yes. 

Q. What preparations were made by the Cor- 
poration’s officers prior to June 30th, 1933, prepara- 
tory to actually making the transfer to the partner- 
ship ? 

A. As I said before, we had discussed the mat- 
ter; it met with the approval of all of the people 
interested, and I then instructed—for instance, Mr. 
Dougherty, the bookkeeper at the mill and Mr. Carl- 
son, the Manager, informed them of our intent to 
make this arrangement and asked that they get the 
books in shape so that we could accomplish this 
purpose on the last day of June. I might add that it 
had been our habit to take off a profit and loss re- 
port, semi-annually, on the last of December and, 
also, on the 30th of June, taking a full inventory, 
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(Testimony of F. M. Roberts.) 

and. f made that request in advance so they could 
have their ‘inventories all up to date and everything 
ready so-‘that the whole thing could be accomplished 
on the 30th of June. Then, some two weeks before 
that, I sent out a written notice to the partners 
- Q. (Interrupting) Pardon me, just a moment, 
before you continue. Mr. Clerk, will you mark these, 
please? I might say I have prepared copies of the 
Minutes of the [10] Stockholders’ and Trustees’ 
meeting of June 30th, 1933, and of the notice sent to 
the stockholders. [ have the original Minute Book 
here and I think Counsel had an opportunity to 
examine it. I would like leave, of course, with the 
consent of Counsel, to use the copies in heu of the 
originals, so not to have to put the Minute Books 
in evidence. 


Mr. Winter: No objection to that procedure, as 
long as we may have the opportunity to check them, 
finally. 

Q. Showing you Plaintiff’s exhibit No. 1 for 
identification, I will ask what that is a copy of ? 

A. That is a copy of the notice which was mailed 
out from my office to the stockholders of the mill’ 
company. 

Q. That was mailed when? 

A. The 15th of June. 

Q. There is that designation? 

A. Yes, that is the only way I know. 

Mr. Shefelman: I offer Plaintiff’s exhibit No. 1 
in evidence. 
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(Testimony of EF. M. Roberts.) 
Mr. Winter: No objection. 
The Court: Admitted. 
Plaintiff’s exhibit No. 1, copy of notice to 
stockholders, mailed June 15th, last above re- 
ferred to, admitted in evidence. 


PLAINTIFF’S EXHIBIT NO. 1 


Bryn Mawr, Washington, 
June 15, 1933 
To the Stockholders of 
the Seattle-Renton Lumber Co.: 


You are hereby notified that there will be a spe- 
cial meeting of the stockholders of this corporation 
held at the mill office at 3 P.M. June 30, 1933 to 
pass upon the question of the sale of the assets of 
the corporation to a partnership to be formed to 
take over the same. 

POM ROBERTS 
Secretary 

Copy of above mailed all stockholders of record 
June 15, 1933. 

F. M. ROBERTS 
Secretary 


[Endorsed]: Admitted Jan. 23, 1939. 
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(Testimony of F. M. Roberts.) 
Mr. Shefelman: (Read’s Plaintiff’s exhibit 
No. 1 to the Court.) 


Q. Did you actually have your Trustees’ meet- 
ing on the 30th of June 1933, Mr. Roberts? 

A. Yes. [11] 

Q. Will you tell the Court where you first met 
and what happened ? 

A. We had first intended to meet out at the mill 
and then things in the office were fairly busy and 
Mr. Weter didn’t want to be gone. 

@. When you speak of the ‘‘office’’ you mean? 

A. Our law office. Mr. Weter didn’t want to be 
gone; it was some question how rapidly we could 
have the figures together at the mill, so I went out 
to the mill, I don’t know what time of day; I was 
there, quite a long while, assisting in putting the 
figures together and getting 1t in shape and then 
when we had those figures all in shape, Mr. Carlson 
and I left the mill and came into the law office, 
where we actually had the meeting, although the 
Minutes recite the meeting was at the mill. 

Q@. Youspeak of Mr. Carlson, Mr. Roberts, other 
than the Carlson family, I believe you have already 
testified that Mr. Weter, who has been associated 
with you since 1903 in the practice of law, was a 
member of the partnership—all other persons, as 
T understand, are your relatives? 

A. Yes. 

Q. Aside from Jim Carlson, Jim Weter? 

A. Yes. 
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Q. Had Mr. Carlson been associated with you 
im any way prior to 1929, when the Seattle Renton 
Lumber Company began to operate its mill? 

A. Yes, J was interested in another mill in the 
country and got acquainted with Carlson, at EKaton- 
ville, where he ran a shingle mill in the Ohop Val- 
ley; this other [12] company I was in wasn’t oper- 
ating sueeessfully. I think in 1922, I wouldn't be 
too certain, it might have been 1922 or 1923, I asked 
Mr. Carlson to come down to that mill to take over 
a vart of the management, which he did and m the 
eourse of six months, took over the full management: 
of that mill and we operated that mill continuously 
up until after we had built this mill, for some time 
after 1929 and, also, we were interested in this Bear 
Creek Timber Campany, a partnership which was 
engaged in the logging business. 

Q. The naine of the mill to which vou have ref- 
erence, he managed for you previously, was the 
Cottage Lake Lumber Company ? 

A. It was changed to that name sometime after 
that; it had been the Getchell Lumber and Shinele 
Company. 

Q. That is located 2 

A. (Interrupting) It was located east of Se- 
attle, between Seattle and Duvall. 

Q. I have had marked for identification as 
Plaintiff's exhibit No. 2, what we have prepared as 
a copy of the Minutes of the Trustees’ mectine of 
that date, which appear in the original Minute 
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Mr. Winter: I have no objection. 

Mr. Shefelman: I will offer a copy of the Min- 
utes of the Trustees’ meeting of June 30th, 1933, as 
a true copy of the original Minutes of the meeting. 

Mr. Winter: No objection. 

The Court: Admitted. 

Plaintiff’s exhibit No. 2, last above referred 
to, admitted in evidence. [13] 


PLAINTIFEF’S EXHIBIT NO. 2 


Trustees’ Meeting 

A meeting of the Trustees of the Seattle Renton 
Lumber Company was held at the mill office on 
June 30, 1933 there being present James P. Weter, 
James ©. Carlson and F. M. Roberts. The mimutes 
of the last meeting of the Trustees were read and 
approved, after which a financial statement of the 
corporation was presented for the consideration of 
the Board, the said statement appearing after these 
minutes in the minute book. 

After a discussion of this statement it was the 
opinion of the Trustees that the corporation should 
go out of business, and that the mill and business 
should be taken over by a partnership composed of 
the present stockholders. It was at first deemed 
advisable to turn over everything to such a partner- 
ship, but after discussion it was decided that the 
corporation should retain its Accounts Receivable 
and the following Resolution was then presented: 
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‘Resolved that the Seattle Renton Lumber 
Company sell to a partnership, which will be 
composed of the same persons who have held 
stock in the Seattle Renton Lumber Company 
and which will be known as the Seattle Renton 
Mill Company, all of its real estate and tangible 
personal property of every description at the 
figures the same are now earried upon the books 
of the corporation, less the depreciation reserve ; 
and that the offer of the said partnership to 
purchase upon the said terms and to assume the 
mortgage upon the mill plant in the sum of 
$20,000.00 be accepted, and that the President 
and Secretary of the corporation be authorized 
to do whatever acts are necessary to complete 
the said sale. Further, that at the same time 
said sale is consummated, a dividend be de- 
clared of the total amount realized from such 
sale, towit, $118,662.56. That of the said amount 
$1368.43 represents actual earnings, and will be 
a dividend in the proper sense of the word, and 
that the balance be shown as a hquidating divi- 
dend, the same being used first to liquidate the 
paid in surplus, and thereafter on account of 
capital. That the book entries for the said 
sale and the declaration of the said dividend 
shall be as follows: 
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RRA Sn DSTA) joeperry Pet 30,000.00 
IVD aanclim ety it PINT ees cee ee 101,763.64 
NEY Ose: CEG opera memnnnee iaietnenentre MAREN erate cS erecr 5,000.00 
Pasar (sei are (Mi) Be \ 0), emenemnmen taaee sn wi) Minn eEP Epes ore 345.00 
rasitel “OXOTT) Oye: Mae een Rare Rai ren nReareee 669.00 
JEON ecacceie ee pr eR Ne VieAag 
LEVOENOIS I> 2 eae ee oe ER erp poe 1,701.07 
OficomeQunpment, 252 .er....s2 ese ee 580.48 
142,332.31 
Less depreciation YreS@rve........-..-..-...--secesceeceees 20,086.92 
Carried fwd. 122,245.39 
Brought fwd. $122,245.39 
Hiaiaiiger Wn VeltOryee eee eee 8,627.23 
WBOe anv CNLOLY 2250 eee eae 7,734.94 
Symp plies LinveritOviy gece ees reese ence eee 55.00 
$138,662.56 
Mortgage (assumed by buyers)...... 20,000.00 
Dividend (undivided profits).......... 1,368.43 
Swi SmeCDalG Liles eee 32,900.00 
CE OTT Se er eh ne rere 84,794.13 
138,662.56”’ 
\ 
Passage of the Resolution was moved, seconded 


and unanimously carried. 

Thereafter the Treasurer was instructe 
a 5% tax upon the said dividend, and to r 
same as required by law. 

On motion the meeting adjourned. 

F. M. ROBERTS 
Secretary 


[Endorsed]: Admitted Jan. 23, 1939. 
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Q. Mr. Roberts, with reference to the statement 
that the meeting was held at the mill office, I belheve 
you have already testified that, in fact, that two of 
you met there and you adjourned to our law office in 
the Northern Life Tower? 

me Thats correct. 

Q. The mill is situated how far from the office 
by automobile? A. I suppose eight miles. 

Mr. Shefelman: (Reads Plaintiff’s exhibit 
No. 2 to the Court.) 


Q. First, with reference to the statement con- 
tamed herein, Mr. Roberts, as follows: ‘‘It was at 
first deemed advisable to turn over everything to 
such corporation, but after discussion, it was decided 
that the corporation should retain its accounts re- 
ceivable.’” Will you explain the reason for the 
ehange from the arrangement whereby the ac- 
eounts receivable would have been transferred to 
the partnership to the arrangement finally made, 
whereby the accounts receivable were retained by 
the corporation ? 

A. Well, in the first place, the accounts receiv- 
able represented a sufficient amount to pay the ac- 
counts pavable and certain notes of the mill aside 
from the mortgage, so there would be sort of an 
automatic washout in the course of the next month 
or two or three but that was why it was possible 
rather than the reason—now, amongst these ac- 
counts receivable were certain accounts which were 
doubtful whether they were good in whole or in 
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part or whether there would be some shrinkage in 
them and we felt that if we turned those [14] 
accounts over to the partnership at their face 
amount, the partnership would then show a loss on 
those accounts and we would be subject to criticism 
by any Income Tax Department for having a loss 
—really should have been a loss of the corporation— 
on the other hand, if we felt—if we tried to estimate 
a discount on them, it would be equally as bad— 
and in addition to that, there was one account writ- 
ten off at the end of 1932 and it was possible there 
would be some recoveries in that account and we 
felt that if there were recoveries in that account, it 
should be recoveries for the corporation and not for 
2 partnership, which could place no value on it. 
This was the account of the Bennett Box Factory 
and everything had been sold except their plant, and 
seemed to be in the midst of the depression, no mar- 
ket whatever for it, and expense of upkeep. 

@. Do I understand the sum total of your testi- 
mony, in response to the last question was to avoid 
any complaint on the part of the Income Tax De- 
partment, you didn’t transfer the accounts receiv- 
able? 

Mr. Winter: I object to the form of the ques- 
tion. 

The Court: It is too leading. Objection sus- 
tained. 

Q. Will you sum up the reason for not trans- 
ferring the accounts receivable with the tangible 
assets ? 
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A. I think I did sum it up; it was to avoid, as 
we thought, the criticism on the part of the Income 
Tax Department but apparently 

Q. Myr. Roberts, upon the conclusion of the 
trustees’ [15| meeting of that day, did you hold a 
stockholders’ mecting ? RT 7 ES, 

Mr. Shefelman: I will offer in evidence, as in 
the case of the Minutes of the trustees’ meeting, as 
Plaintiff’s exhibit No. 3, in this case, the Minutes 
of the stockholders’ meeting of June 30th, 1935. 

My. Winter: No objection. 

The Court: Admitted. 

Plaintiff's exhibit No. 3, last above men- 
tioned, admitted in evidence. 


PLAINTIFPE’S EXHIBIT NO. 3 
Stockholders’ Meeting 


Bryn Mawr, Washington 
June 30, 1933. 


A special meeting of the shareholders of the 
Seattle-Renton Lumber Co. was held at the mill on 
the above date, the following stock being personally 
represented : 


Se SUNT Oe 100 shares 
vraa@s (CS te ooo nceee ooo oceccecccscaccceoccccences 230 shares 
We WT ig re eee 212 shares 


alec CS D7 RS ooo cooeecn cece cccedetecense 222 Shares. 
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The call for the meeting was read, and it was then 
stated that a quorum was present. 

The Secretary then read to the stockholders the 
minutes of a meeting of the Trustees which had just 
been held, said minutes setting forth a resolution 
of the Trustees under which the real estate and all 
tangible personal property of the mill, a corpora- 
tion, was to be sold to a partnership composed of the 
stockholders in the mill, the partners to contribute 
to the new partnership the dividends received from 
the mill. After reading the said minutes, it was 
moved, seconded and carried that the action of the 
Trustees in selling the mill property and in the 
declaration of a dividend be approved. The same 
received the unanimous vote of all stock represented 
at the meeting. 

On motion the meeting adjourned. 

F. M. ROBERTS 
Secretary 


fF Endorsed]: Admitted Jan. 23, 1939. 


Mr. Shefelman: (Reads Plaintiff’s exhibit 
No. 3 to the Court.) 


Q. Did you, on that date, execute any instru- 
ments transferring the title to the real or personal 
property from the corporation to the partnership ? 

A. We executed a bill of sale of the personal 
property from the corporation to the partnership. 
(If you are looking for them, they are in my file, 
T think.) 
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@. You hate them wath vou? whe Yes. 

Q. Will vou be kind enough to let me have them 
so I can have them marked if you will? 

A. (Handing document to Mr. Shefelman.) 

Q. Showing you what has been marked for iden- 
tification Plaintiff’s exhibit No. 4, I will ask you 
what that instrument ts, Mr. Robests? 

A. That is a conveyance from the Seattle Lum- 
ber Conmpany, the corporation to myself, of the mill 
site. 

Q. Bearing the date, June 30th, 1933? [16] 

Ds 7 NEGRE 

Mr. Shefelman: I will offer that in evidence. 

Mr. Winter: No objection. 

Mine Court. ~Admitved. 

Plaintiff’s Exhibit No. 4, last above referred 
to, admitted in evidence. 


PLAINTIFF’S EXHIBIT No. 4 


2881250 
Vol. 1664 Page J51 

The Grantor, Seattle Renton Lumber Co., a Cor- 
poration duly organized and existing under and 
by virtue of the laws of the State of Washington 
and duly authorized to do business in the State 
of Washington, for and in consideration of Forty 
Thousand Dollars, of which Twenty Thousand Dol- 
lars is by the assumption of the hereinafter de- 
scribed mortgage, in hand paid, conveys and war- 
rants to If. M. Roberts the following described Real 
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Estate: Block ‘‘B’’ of Lake Washington Shore 
Lands as modified in Cause No. 156371 of the Su- 
perior Court of King County, Washington, in the 
County of King, State of Washington; Also Be- 
ginning at the intersection of the Easterly line 
of the Seattle Renton and Southern Right of Way 
with a line 2 feet South of the North line of 
Lot 1 in Block 27 of Bryn Mawr, in the County 
of King and State of Washington, as per map 
thereof recorded in Volume 5 of Plats, page 58, in 
the office of the County Auditor of said County; 
thence Southeasterly along said Easterly line of 
Seattle Renton and Southern Right of Way to 
the intersection of the Southerly line of Juniper 
Street (Keats Avenue) as shown on said plat 
‘(now vacated); thence East along the South line 
of said street to the West margin of Black River 
Waterway as established in Cause No. 156371 of 
the Superior Court of King County, Washington; 
thence North 2°40'09.5” East along the West mar- 
gin of said waterway to a point South 88°27'28” 
East of the point of beginning; thence North 
88°27'28” West to the point of beginning. Situated 
in the County of King, State of Washington. 


Dated this 30th day of June 1933. 


In Witness Whereof, The said Grantor, a cor- 
poration, has caused these presents to be subscribed 
by its President, and its corporate seal to be 
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hereunto affixed and attested by its Secretary, the 
day and year first above written. 
[Seal] SEATTLE RENTON LUMBER 
CO. 
By JAS. C. CARLSON 
Its President. 


By F. M. ROBERTS 
Its Secretary. 


State of Washington, 
County of King—ss. 


On this 30th day of June, A. D. 1935, before 
me personally appeared James C. Carlson and 
I’. M. Roberts to me known to be the President 
and Secretary, respectively of the corporation that 
executed the within and foregoing instrument, and 
acknowledged the said instrument to be the free 
and voluntary act and deed of said corporation, 
for the uses and purposes therein mentioned, and 
on oath stated that he was authorized to execute 
said instrument and that the seal affixed is the 
corporate seal of said corporation. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
first above written. 

[Seal] MIKE COPASS 
Notary Public in and for the State of Washington, 

residing at Seattle. 
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2881250. Warranty Deed. By Corporation. From 
Seattle Renton Lumber Co. to F. M. Roberts. Filed 
for Record at Request of (Mail) Weter, Roberts & 
Shefelman, 1612 Northern Life Tower. 


[Endorsed]: Admitted Jan. 23, 1939. 


Q. What date was this instrument actually exe- 


cuted ? A. June 30th, 19383. 

Q. And that is signed by Mr. Carlson, Presi- 
dent, and you as Secretary? A. Yes. 

Q. Yourself, individually ? A. Yes. 


Q. What date was it acknowledged? 

A. The same date. 

Q. Why was the title to the real property taken 
in your individual name, Mr. Roberts? 

A. Well, at our meeting we discussed how it 
should be transferred and I made the suggestion 
it go into Mr. Carlson’s name for the benefit of 
the partnership; he said he thought it ought to 
go into mine; it was transferred into my name, I 
taking the title, however, for the benefit of the 
partnership. 

Q. Showing you what is marked as Plaintiff’s 
exhibit No. 5 for identification, what is that? 

A. That is a bill of sale from the Seattle 
Renton Lumber Company to the Seattle Renton 
Mill Company, a partnership, of the machinery 
and equipment, trucks, Ford car, office furniture, 
lumber, logs and supplies at the [17] mill. 

Q. Executed on what date? 
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What date, acknowledged ? 
The same day that it was delivered to me. 
Mr. Shefelman: I will offer the instrument in 
evidence. 
The Court: Admitted. 
Plaintiff's exhibit No. 5, the instrument just 
referred to, admitted in evidence. 


A. The 30th of June 1933. 

Q. And delivered on what date? 

A. The same day. 

Q. Does it bear acknowledgement ? 

A. Yes. 

Q. What date was the instrument acknowledged ? 
A. Yes. 

Q. 

A. 


POA Ss i XESS Noss 


Know All Men by These Presents: 

That Seattle Renton Lumber Co., a corporation 
the party of the first part, for and in consideration 
of the sum of Ninety Eight Thousand Six Hundred 
Sixty Two and 56/100 Dollars, lawful money of 
the United States of America to it in hand paid 
by Seattle Renton Mill Co., a partnership, the 
party ,of the second part, the receipt whereof is 
hereby acknowledged, does by these presents grant, 
bargain, sell and convey unto the said party of the 
second part, its successors and assigns all ma- 
chinervy and equipment contained in or about the 
mill building and premises of the grantor at Bryn 
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Mawr, Washington, together with two Mack trucks, 
one Ford coupe, one power boat ‘‘Peacock’’, office 
furniture and equipment, and all lumber, logs and 
supplies on hand at the said mill premises. ‘The 
intention of this bill of sale is to pass title to all 
tangible personal property of the vendor, but in- 
eluding no intangible personal property of any 
nature or description. 

To Have and to Hold the same to the said party 
of the second part, its successors and assigns for- 
ever. And the said grantor does for its succes- 
sors and assigns, covenant and agree to and with 
the said party of the second part, its successors 
and assigns, to warrant and defend the sale of the 
said property, goods and chattels hereby made 
unto the said party of the second part, its suc- 
cessors and assigns, against all and every person 
and persons whomsoever lawfully claiming or to 
claim the same. 

In Witness Whereof, we have hereunto set our 
hands and seals the 30 day of June in the year 


of our Lord one thousand nine hundred and thirty- 
three. 


Signed, Sealed and Delivered in Presence of 


[Seal] SEATTLE RENTON LUMBER 
CO. 
[Seal] By JAS. C. CARLSON 
Pres. 


(Seal] And By F. M. ROBERTS 
See. 
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State of Washington, 
County of King—ss. 


On this 30th day of June, A. D. 1933 before me 
personally appeared James C. Carlson and F. M. 
Roberts to me known to be the President and Sece- 
retary, respectively, of the corporation that exe- 
cuted the within and foregoing instrument and ac- 
knowledged the said instrument to be the free and 
voluntary act and deed of said corporation, for 
the uses and purposes therein mentioned, and on 
oath stated that he was authorized to execute said 
instrument and that the seal affixed is the corporate 
seal of said corporation. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
first above written. 

[Seal] MIKE COPASS 
Notary Public in and for the State of Washington, 

residing at Seattle. 


[Endorsed]: Admitted Jan. 23, 1939. 


@. Will vou tell me why the bill of sale runs 
to the Seattle Renton Mill Company, a partnership, 
while the deed to the real property runs to your- 
self, individually ? 

A. Well, we felt that—of conrse, I think it 
takes no explanation, why the bill of sale runs 
to the partnership—the explanation would be why 
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the deed ran to me; we felt we were a closely 
united and related group and if we had it in 
the name of the partnership, had the real estate, 
there might be probate proceedings, which possibly 
could be avoided in the event of the death of 
someone. 

Q. Showing you what is marked for identifica- 
tion Plaintiff’s exhibit No. 6, I will ask you what 
that instrument is? [18] 

A. That is a declaration of trust that I exe- 
cuted at the time in connection with the same trans- 
action. 

Q. That was executed on what date? 

A. The 30th of June 1933. 

Q. And acknowledged on what date? 

A. ‘The same day, I feel sure. 

Mr. Shefelman: I will offer Plaintiff’s exhibit 
No. 6, in evidence. 

Mr. Winter: No objection. 

The Court: Admitted. 

Plamtiff’s exhibit No. 6, the declaration of 
trust last above referred to, admitted in evi- 
dence. 


PLAINTIFF’S EXHIBIT No. 6 


DECLARATION OF TRUST 


4:1, EF. M. Roberts, do hereby acknowledge that 
I,,have this day received a conveyance from the 
Seattle Renton Lumber Co. of the following de- 
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scribed real estate situated in King County, Wash- 
ington, towit: 

Block “B’’ of Lake Washington Shore 
Lands as modified in Cause No. 156371 of 
the Superior Court of King County, in the 
County of King, State of Washington; Also 

Beginning at the intersection of the Easterly 
line of the Seattle Renton and Southern Right 
of Way with a line 2 feet South of the North 
line of Lot 1 in Block 27 of Bryn Mawr, in 
the County of King, State of Washington, as 
per map thereof recorded in Volume 5 of Plats, 
page 58, in the office of the County Auditor 
of said County; thence Southeasterly along 
said Easterly line of Seattle Renton and South- 
ern Right of Way to the intersection of the 
Southerly line of Juniper Street (IXeats Ave- 
nue) as shown on said plat (now vacated) ; 
thence East along the South line of said street 
to the West margin of Black River Waterway 
as established in Cause No. 156371 of the Sn- 
perior Court of King County, Washington; 
thence North 2°40'09.5” East along the West 
margin of said waterway to a point South 
§8°27'28” Kast of the point of beginning; thence 
North 88°27'28” West to the point of beginning. 

I further acknowledge that I received said con- 


veyance in trust for the following named persons 
in the following proportions: 
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I further declare that I have taken said title 
at the request of the persons interested in said 
real estate, who are partners as the Seattle Renton 
Mill Co., for the reason that it would be cumber- 
some to have the title to said real estate in the 
names of all of the said persons. I hereby agree 
to be bound by the decision of the said persons 
for whom I hold title in trust, as to the handling 
of the said title, and agree upon request to convey 
the same to them, or to any other person to whom 
I shall be directed to make conveyance. I further 
declare that I have no interest in said property 
except only the interest as set forth in this Dec- 
laration of Trust. 


In Witness Whereof, I have hereunto set my 
hand, this 30th day of June, 1933. 
[Seal] F. M. ROBERTS 


State of Washington 
County of King—ss. 


This Certifies that on this 30th day of June, 
1933, personally appeared before me F. M. Roberts, 
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to me known to be the individual who executed the 
foregoing instrument, and acknowledged same as 
his free act and deed for the uses and purposes 
therein mentioned. 

Witness my hand and official seal the day and 
year in this certificate first above written. 

[Seal] MIKE COPASS 
Notary Public in and for the State of Washington, 

residing at Seattle 
[Endorsed]: Admitted Jan. 23, 1939. 


A. J would lke to add that these were worked 
out ahead of the 30th. 

Q. And simply signed and delivered on that 
day ? 

A. I couldn’t tell you whether the typing was 
done on that day or before—I know they were 
all worked out, the whole thing, in advance. 

Mr. Shefelman: I would like to read, without 
including the description, the pertinent part of 
this declaration of trust. (Reads from Plain- 
tiff’s exhibit No. 6 to the Court.) 

Q. I notice, Mr. Roberts, that on each of these 
instruments the Notary Public is Mike Copass, 
who is Mr. Copass? 

A. He is a lawyer in our office, employe of 
the office. 

He is stil] with us at this time? 
Ves: 

And was on June 30th, 1933? 
Yes. [19] 


Por 
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Q. Your declaration of trust has never been re- 
corded, has it, Mr. Roberts? A. No. 

Q. And that is also true of the bill of sale? 

A. That is true. 

' @. I notice, however, the King County Audi- 
tor’s stamp mark showing the recording of the war- 
ranty deed to yourself as of January 2d, 1936, will 
you explain, if you will, how the deed happened 
to be recorded ? 

A. Well, that was after all of this controversy 
arose and we had been compelled to pay imcome 
tax for the year 1933,—I guess by that time paid 
a corporate income tax for the year 1939, during 
which year the Government still maintained that we 
were operating as a corporation and I think we had 
then had our review, | don’t know whether we had 
or not, for the succeeding year, but it became evi- 
dent that they were adhering to the position, so it 
seemed advisable to take certain steps to cure what 
were their objections, and at that time we even 
changed the form of our partnership and this was 
recorded at that time. 

Q. Their objection being what, with reference 
to the matter of recording ? 

A. The fact that the instruments had not gone 
on record. 

Q. What effect did they say that had upon the 
existence of the partnership? 

Mr. Winter: If the Court please—— 

The Court: Objection sustained, until it is stated 
who raised the objection. 
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Q. Did you, at the time of the meeting, which 
was held [20] on June 30th and when these instru- 
ments were executed, have anybody at the mill pre- 
pare a complete financial statement and profit and 
loss statement of the corporation as of June 30th, 
1933? Z 

A. Yes, Mr. Dougherty, the bookkeeper. 

Q. Where do vou keep that? 

A. A copy was in the Minute Book; it has al- 
ways been loose in the Minute book; there are 
other copies at the mull. 

Q. Showing you what is marked for identifica- 
tion, Plaintiff’s exhibit No. 7, I will ask you what 
that is? 

A. Well, that is a full statement of the finan- 
cial situation of the Company at that time; the 
first page, profit and loss statement for the six 
months ending June 30th. 

My. Winter: It appears from the witness’s own 
testimony he had someone else prepare it. 

Mr. Shefelman: He is Secretary of the cor- 
poration. 

The Court: It was prepared at that time, you 
saw it? 

7. Lwssisted, as a matter of fact, in its prepara- 
tion; Mr. Doughtery was, primarily, responsible. 

Mr. Winter: I didn't so understand. 

The Court: Is it offered 2 

Mr. Shefelman: I will offer it at this time. 

The Court: Admitted. 

Plaintiff’s exhibit No. 7, the statement just 
referred to, admitted in evidence. 
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Plaintiff’s Exhibit No. 7 (Continued) 


Telephone-Seattle Exchange James C. Carlson 
RAinier 5990 Manager 


SEATTLE-RENTON LUMBER COMPANY 
Manufacturers of Douglas Fir Lumber 
Bryn Mawr, Washington 


ACCOUNTS RECEIVABLE 
June 30, 1933 


Peaaeiatedn Oil (Co... ee $ Se 
PiexeIsOln 0X. (CO. ocho 348.14 
islacustock. Ihuimber Coe. 22 67.10 
Hee OLN les ROS Meee eee acento ce ee ea Sloe 
emery wale yl seek ee eee 1.56 
iiace wm Gt © Occ eee Palos Th 
Calby= &. Dickinsons 2.22423. 1,452.65 
Columbia iiwmber Co... 2,870.23 
Cottage Lake Lumber Co...................... 621.30 
BC Nem CO UMLTNNY 6.5/2 certs oes sey ck. as danse ues 168.77 
Wascace macy. (O..2.25 ese cece cee 27.26 
Won, Dower Woumber Co... 879.41 
io bay lluiniber Con... 2,370.65 
PITMAN ANC CG: o 3.5.0 occ cacdte opel ee sacs secaeteetteace 26.62 
escer slumber “Conn 194.11 
Hedrons) ate Qince at cca cas cree ens 26,09 
ened ell. My My ee enon ee 65.21 
Pia OG ye eek ese Oss .chc oe T9201 
awewood Boat louse:............2-.22-.8 65.00 
Kockwood Lumber Co................-s0.-cc00--- 1,920.08 
Beeade: Lumber Cor...10..0 iter 16.00 
| UTES RRR 1 AR SES oh eT 1.14 
Micttleton Jaumber Co.....2....5:ccccc.cccccece BNE 
pmlc kom! "CO. ee $2.50 
Paeific Lumber Ag@ency.........-.-<.-.-0.---.--- 256.50 
Irene Car & Pdr Co.cc. ee 
Peet Sound br) Bite. Go........--..2:.-. 21.55 
Puget Sound’Mehy. Depot.................... 22.74 


ESRC Magma CYC) e 5 OC ae a ee 1,527.41 
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Plaintiff’s Exhibit No. 7 (Continued) 


savage Lumber & Mig. Co....-..-...--.--.---- $ 729.11 
eueackare, (Ci Opa ee ne 33.60 
Sunset, Vuees Barge Co.........--.----------- 28.56 
{Maen area ee LOT o rel Xe eae eee ee 228.96 
West Coast ME uel Con... <2 oc eset 9.00 
Wire Rope Mfg. & Equip. Co.........-..... 128.69 

Bal. per Ledger $15,682.88 

$15,682.88 $15,682.88 

ACCOUNTS PAYABLE 

Accounts Payable—Current Bills.......... $ 1,294.65 
dag insem Saeed Aid. ..........-.2--.-.-0:0-00-- 181.34 
Pay Roll—Mill Labov-...................--..--- 1,036.76 
Bal. per Ledger 2,462.75 

Telephone-Seattle Exchange James C. Carlson 

RAinier 5990 Manager 


SEATTLE-RENTON LUMBER COMPANY 


Manufacturers of Douglas Fir Lumber 
Bryn Mawr, Washington 


TRIAL BALANCE 
June 30, 1933 


Debits 
First Natl. Bank of Kirkland................. $ 831.49 
CAS, eee ee Fob oc eteccenecenees 344.75 
PEMGOOM GR ENC, co oe 15,682.88 
Notes Receiveable, Booth & Norman... 1,109.50 
Notes Receiveable, J. C. Cu. 700.00 
Inventory, Lumber, 6/30/88................... 8,627.23 
inventory, logge a0/3a-...2..:.......... 7,734.94 
Inventory Supplies, 6/80/33._......0....... 59.00 
ipoat Acct, ~“ Pencicke see. 2)..--........ Vitale 
eal LOState -.seeememeeeereretrteests 02, 30,000.00 
tales | Hig) eee 2... 101,763.64 


(Ouiiee Oe Ri 580.48 


Credits 
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Debits 
“LS OGG LSCEP ia er Pee $ 1,701.07 
PWC. ooo ooo. coeds ccbocecceceeceseensnevedesccecee 5,900.00 
COWRCLD  S eS SS ene CR ee Re 345.00 
HOyT Clee © GU|DC sevice a: oa erties. cc cere cae nee 669.00 
* LANUIETOT OCR BS VG) to eee Oe 
TEL POLE Hae eee amen 
8 OOS SUS ae nee eee ee eee 
Reeovery for Bad Aeeounts...........-....-- 
Iiceommt  eeeived  ...2.:-2c2:-<csesccsscct eee 
(Giri WaT Se oe. Se cick ee weeks .ceneeees 
Aecounts Pavable—Current Bills........ 
einem es ee ee 
(Ori SOC | 2 a eee eee 
STE alee ase ee a eater Memae RE 
Depreeiation Reserve, 1932.............-.------- 
Mere ceet TIC MSOC cece es. 5. <i ete tc 30,479.38 
reeces=— Mal Viabor .._..c.cc:.-csceteeseeesceece 97 30:00 
£2 UES ICES oe ere 2,024.50 
Ae Uns, co Weds Aid... .....22--2 cee Bt2.20 
General, Telephone & Offiee Expence.. 203.60 
Repairs, & All Operation.......2<..-..... 3,415.53 
reper Le Lid cee ere, oe te ce elas 2,488.72 
AWhsterpatecniNG OPe : 5 s0ncsetee et eee Se ee ee Oa 
Ne ts  ee e ote kt oe 472.98 
OLS yi eee ai 9 6 ea eee ee eer iS 826.14 
WDireourit oe OW ec cee cee ee eee 913.41 
inmeenses, Dricks & Mord... 103.50 
Mle. Inendentals. 2. .c.cs sci eeee eee 13.28 
1! OLR al Stas. een eee tee ace ee eee 2toode 
Depreciation, 1933—6 Mpos................---- 3,399.79 
Reserve for Depreciation.............-..-.----- 


Credits 


54,423.87 
1,644.50 
2043.40 

86.95 
fos 22 
671.16 

2462.75 

31,000.00 

90,000.00 

32,500.00 

16,701.13 


3,385.79 


935,647.77 
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Telephone-Seattle Exchange James C. Carlson 
RAinier 5990 Manager 


SEATTLE-RENTON LUMBER COMPANY 
Manufacturers of Douglas Fir Lumber 
Bryn Mawr, Washington 
June 30, 1933 


STATEMENT OF COSTS OF MANUFACTURE 
& RECEIPTS 
6 Mos. ending June 30 


Income 
Per M 
eur etee Sel OS) sete ereccsfecceece er ceees-ccece $54,423.87 10.85 
[BUC yae NE SN (ks eee eee naar 1,644.50 33 
IN OGGe Sales) oreo ic ee 2,043.40 Al 
Discount Received .......-...---------- 728.22 14 
(OOD SCS a 2 ee a re 671.16 13 
Recovery for Bad <Accts............. 86.95 02 
59,598.10 11.88 

Expense 
Woeg Wurenased oo. cee ence $30,479.38 6.08 
Wages—Mill Labor ...................... 9,733.65 1.94 
SUBS OTES 2.50555 ee eee 2,024.50 40 
Ince iniseeweevled. Atd.................. 372.23 O7 
General & Office Expense.......... 203.60 04 
Repairs & Mill Operation............ 3,415.53 .68 
begenteye: (5 11/1 allie 2,488.72 00 
UGGS GNG® epee 1,039.17 21 
CBX CS eee cscs eae 472.98 10 
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Per M 

Expense 
Miscount AMG wed! os eeeeee renee $ 913.41 18 
POT CCTIGC meeenh cs | eee as Mena hoes 105.50 .O2 
(Misc. Ineidentals 2.22... 13.28 — 
Depreciation, 6 Mos. 1933.......... 3,389.79 .68 
55,473.88 11.06 
Gain, 6 Mos. 1933.......... 4,124.22 Be 
59,598.10 11.88 


[ &ndorsed]: Admitted Jan. 23, 1939. 


Mr. Winter: May I ask a few questions on the 
exhibit of the witness? [21 ] 
Mr. Shefelman: No objection. 


Cross Examination 

By Mr. Winter: 

Q. Did you prepare this prior to June 30th, 
13a 

A. No, it was finally closed on June 30th, in- 
structions were the books were to be gotten to- 
gether so it would be closed as a last minute prop- 
osition. 

Q. When was it prepared ? A. June 30th. 

Q. It was finally prepared 2 

A. (Interrupting) I don’t think I had it in type- 
written form at that time, but we had the figures 
altogether, I presume the actual typed sheet didn’t 
reach me until another day or two. 
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Mr. Winter: I object to this as irrelevant and 
immaterial, prepared after June 30th, the figures, 
he might have had the figures there, some other 
figures, this wasn’t prepared until after; it is an 
attempt to show as to the balance as to that date; 
if it is only for that purpose, what the books would. 
show—— 

The Court: (Interrupting) Overruled. 

Mr. Winter: Exception. 

The Court: Allowed. 

The books are available for Mr. Winter’s exam- 
ination ? 

Mr. Shefelman: We brought them all into Court, 
they are all here. 

Mr. Winter: We don’t contend that this 
wouldn’t be a balance sheet as of June 30th, of the 
[22] books, as to the figures, the only objection I 
was making it was prepared after June 30th. 

Mr. Shefelman: I don’t think you quite under- 
stood the witness’s answer, Mr. Winter, as perhaps 
I didn’t and I will ask Mr. Roberts 


Direct Examination 
(Continued ) 


By Mr. Shefelman: 

Q. You have heard Mr. Winter’s statement this 
was prepared after June 30th, 1933, will you tell 
us just when it was prepared ? 

A. Well, the figures, in pen or pencil shape, were 
prepared there on June 30th, 1933, but the typing 
wasn’t done until the succeeding two or three days. 


us. United States of America 93 


(Testimony of F. M. Roberts.) 

Q. The first page of this contains your profit 
and loss statement, does it not, Mr. Roberts? 

mie NCS. 

Q. And vour second, shows logs cut and lumber 
sold during the first six months, 1933 ? 

A. Yes. 

@. Third, your accounts receivable? 

A. And payable. 

Q@. What was the total amount of the accounts 
receivable and payable of the corporation as of June 
SOun, 19332 

A. Accounts receivable, $15,682.88; the accounts 
pavable, including accrued labor and industrial 
insurance were $2,462.75. I think I should add, how- 
ever, that there were bills payable, that is notes 
pavable at that time of the $20,000.00 mortgage, 
which the partnership assumed, an additional 
$10,000.00 of notes, so that the [23] total debts re- 
maining with the corporation would have been 
$12,462.75, against accounts receivable of $15,682.88. 

Mr. Winter: Was that $10,000.00 or $11,000.00, 
notes payable in addition to mortgages payable? 

A. $11,000.00, yes, and that, of course, changes 
my total pavables to $13,462.75. 

Q. Against $15,000.00 receivables ? 

A. Yes, 1 looked at the real estate figure instead 
of the bills payable. 

Q. You speak of notes payable, $11,000.00, whom 
was that owed to? 
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A. Well, without seeing the book, I couldn’t give 
you the exact distribution of it. 

Q. In general, as nearly as you can recall? 

A. As nearly as I recall, was a note payable, 
First National Bank at Kirkland, note payable to 
the Orting State Bank of which I am President, a 
note payable to the daughter of the Cashier of the 
Orting State Bank and I think the balance of it 
was payable to me or to Mr. Weter and me in the 
office. 

The Court: The trial will be interrupted at this 
point and resumed at 2:00 o’clock this afternoon, 
and Court is at recess until that time. 

(Adjournment) [24] 


Monday Afternoon Session 
January 23d, 1939 
2:00 o’Clock 


All present and proceedings continued as follows: 


FEF. M. ROBERTS 
resumes the stand. 


Direct Examination 
(Continued ) 
By Mr. Shefelman: 


Q. Following the change of June 30th, 1933, 
Mr. Roberts, was any change made in any bank 
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account or any new bank account opened for the 
partnership ? 

A. A new bank account opened for the partner- 
ship, no change in the old one. 

Q. Where? 

A. First National Bank at Kirkland. 

Q. You are now and were then, also, President 
of that Bank? A Yes. 

Q. Have you procured from the Bank any sig- 
nature cards pertaining to the account of the part- 
nership ? 

A. I have. (Handing to Mr. Shefelman, cards.) 

Q. Had the lumber company had its account 
with the Nirkland Bank? It is also a corporation? 

A. Yes. 

Q. And signature cards had been filed from 
time to time by the corporation, I judge? 

A. Yes. [25] 

Q. Showing you what has been marked for 
identification Plaintiff’s exhibit No. 8, what is that? 

Mr. Winter: (Interrupting) There is no ob- 
jection to the introduction of those signature cards 
into evidence, to save time. 

Mr. Shefelinan: Plaintiff’s exhibit No. 8 is the 
signature card, of the Seattle Renton Company with 
the First National Bank, dated August 16th, 1982. 

The Court: Admitted. 

Plaintiff’s exhibit No. 8, last above referred 
to, admitted in evidence. 
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PLAINTIFE’S EXHIBIT No. 8 


--Bélow please find signature (s) which you will 
recognize in payment of funds or the transaction 
of other business on my (or our) account with 
The First National Bank of Kirkland, Kirkland, 
Wash: 

Seattle-Renton Lumber Co. 
-oSignature of F. M. Roberts, Seey. or Jas. OC. 
-jisq ‘Carlson, Pres. or V. Dougherty, ‘Treas. 

Address. Introduced by. 
Date Aug. 16, 1932. 


“[Endorsed]: Admitted Jan. 23, 1939. 


“Myr. Shefelman: May I show that shows the 
authorized signatures of EF. M. Roberts, Secre- 
tary, or James C. Carlson, President, or V. Dough- 
erty, and underneath the word ‘‘Treasurer.”’ 
“iA\) el ithink I should offer an explanation as to 
‘Preasurer.’’ Mr. Dougherty is not the Treasurer 
and that’ is in my writing, both the words ‘‘Secre- 
tary, President and Treasurer’? on that card, in 
my writing, I don’t know anything about when I 
wrote ‘them’ We contemplated Mr. Dougherty, one 
time, .buying stock, and being made Treasurer. 
That is his signature on it, but he was never made 
treasurer? (00 

Q. It is his signature on the card? 

A. Yes. 
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Q. Has his signature on the checks, been on 
them ? A. Yes. 

Q. What official position does he hold with the 
corporation ? 

A. Simply bookkeeper at the mill, no corporate 
office. [26] 

Mr. Shefelman: JI shall offer in evidence as 
Plaintiff’s exhibit No. 9 a signature card of the 
Seattle Renton Mill Company with the First Na- 
tional Bank of Kirkland, dated July 3d, 1933. 

The Court: Admitted. 

Plaintiff’s exhibit No. 9, the signature ecard 
last above referred to, adinitted in evidence. 


(ENOMIES GUN ey oe Des ll tele, W 


Below please find signature (s) which you will 
recognize in payment of funds or the transaction of 
other business on my (or our) account with The 
First National Bank of Kirkland, Kirkland, Wash. 


Seattle Renton Mill Co. 
Signature of By Jas. C. Carlson or By F. M. 
Roberts or By V. Dougherty. 
Address Bryn Mawr, Wn. 
Introduced by 
Date Jul. 3, 1933. 
Seattle Renton Mill Co. 


[Endorsed]: Admitted Jan. 23, 1939. 
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Q. The signature card I just have referred to 
of the partnership shows that signature are to be 
on it, by James C. Carlson, no corporate office des- 
ignated, or F. M. Roberts, or V. Dougherty, with- 
out any corporate designation whatever. That is 
dated July 3, 1933. Mr. Roberts, did the persons 
at the mill take any steps immediately following 
this change of June 30th, 1933, to change the name 
from the Seattle Renton Lumber Company to the 
Seattle Mill Company on any signs or stationery or 
anything ? 

A. Yes, there was a large sign on the mill which 
was repainted, I think, within a very few days 
afterwards, I think there were signs on the trucks 
and car or truck and car, I have forgotten whether 
two then, which were painted over and the new 
name put on; we got a rubber stamp, I think, with- 
in a day or two, perhaps even had it then, in which 
the sales’ slips—a rubber stamp that made a bar 
through ‘‘lumber’’? and printed ‘‘Mill’’ over, or 
above, it, and a similar rubber stamp used on the 
stationery until new was printed. 

Q. You stated this morning that the corpora- 
tion owed some money on notes outstanding on 
June 30th, 1983. Do you [27] know now to whom 
that money was owed? 

A. I gave the names in my testimony this morn- 
ing. I looked at the book afterwards, I omitted the 
First National Bank at Redmond; otherwise, I was 
correct. 
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Q. The persons to whom the money was owed 
were the Banks at Redmond and Kirkland—that is 
the corporation owed this money ? A. Yes. 

Q. Who else? 

A. The Orting State Bank, Virginia Stone and 
to myself. 

Q. Briefly, vou are the President of each of 
those three banks? A. Yes. 

Q. The other persons associated, likewise con- 
nected with one of the banks? 

A. Virginia Stone is the daughter of the Vice 
President of the Bank, he knew about this change, 
I told him about it. 

Mr. Winter: That is the only people you owed 
money to? 

@. On notes, vou had some accounts payable, at 
that time, $1200.00? 

A. It is my impression, around $2400.00 or 
$2500.00. 

@. Were those persons creditors in the sense 
the corporation would owe them money for any 
period of time? 

A. No, the corporation had always discounted 
all its bills on the 10th of the month, following the 
date of purchase. These accounts, $1,000.00 odd dol- 
Jars, was labor and, I think, roughly, $1200.00 or 
$1300.00 supply firms. [28] 

Q. Those accounts payable were paid up with- 


in 2 


A. (interrupting) Within ten days, paid on the 
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10th, that was always the custom, I know, at this 
time. 

Q. Has your mill, either run by the corporation 
or partnership, done a credit business, on a credit 
basis? A. Not on its purchases. 

Q. That is, you have sold——? 

A. (Interrupting) Sold on eredit, not bought, 
excepting just waiting the first of the month bill. 

Q. You have taken your cash discounts with- 
in 10 days? 

A. Always, through all the time. 

Q. Has anybody except the partnership operated 
the mill since June 30th, 1933 ? 

A. No one else. 

Q. Has the corporation engaged in any busi- 
ness since June 1933 other than liquidating its ac- 
counts? A. That is all. 

Q. Did the corporation assign this $20,000.00 
note and mortgage, which was still in existence 
June 30th, 1933? 

A. To the best of my recollection, they did. 

Q. That was a mortgage on the real estate? 

A. Pure money mortgage on what was then a 
vacant tract of ground. 

Q. Which the partnership assumed ? 

A. Yes. 

Q. ‘The mortgagee didn’t sign a release? 

A. No, he didn’t release the corporation. 

Mr. Shefelman: That is all, if the Court please. 


[29] 


vs. United States of America 101 
(Testimony of F. MM. Roberts.) 


Cross Examination 


By Mr. Winter: 

Q. Myr. Roberts, was there any necessity for 
changing the form of the organization of the cor- 
poration to a partnership except to avoid, as you 
say, income tax on the corporate earnings? 

A. That was the purpose. 

Q. You had no other reason for doing it? 

A. No reason. 

Q. Who was the active manager of the corpora- 
tion prior to June 30th, 1933 ? 

A. Myr. Carlson. 

Q. He was paid a salary? A. Yes. 

Q. Did he receive a salary from the socalled 
partnership after June 30th, 1933 ? 

Bee Yes, he was paid. 

Q. Was that salary, approximately, the same 
salary paid after? TA ey 

Q. And he was still active manager ? 

A. Yes. 

Q. Mr. Dougherty was auditor of the Company 
prior to June 30th, 1933? A. Yes. 

Q. He still continued to be the auditor, signed 
checks, as he did before, except it was on a different 
blank check, you said? 

A. Except he signed a different name, partner- 
ship name, instead of corporation name. [30] 

Q. In all cases, did he sign the partnership 
check ? A. Yes, corporation, its bills. 
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Q. Those accounts payable were in ten days 
after June 30th? 

A. Yes, might have been two or three may have 
hung over, over some dispute or other, I don’t think 
any did, of course he wrote checks that paid those 
notes. 

Q. Wrote checks on the corporate account which 
was in your bank of which you were President? 

A. Yes. 

Q. And the account was also kept in your bank 
under the socalled partnership? A. Yes. 

Q. And he still continued to sign them. Did you 
have occasion to print any new checks, Mr. Rob- 
erts? A. Not for some months. 

Q. When did you, if you did, order the print- 
ing of the checks? 

A. I don’t know when it was, I know at the mull 
they ordered some checks, I think it was three 
months afterwards, something like that. 

Q. Now, with the exception of the mere change 
in name, striking out the word ‘‘Lumber’’ and in- 
serting or putting a bar across the word ‘‘ Lumber’’ 
and putting ‘‘Mill’’ and changing ‘‘Lumber’’ and 
‘*Mill’’ on the plant, what other changes in the or- 
ganization of the corporation was made — there 
wasn’t any, was there? 

Well, I don’t think of any. 

The corporation went on the same? 

The corporation existed. [31] 

It would have been possible, in your opinion, 


OPop 
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to have reconveved upon a few days’ 


notice—the 
socalled partners having agreed, back to the cor- 
poration, would it not? 

A. The partnership could have sold the mill to 
the corporation; that wouldn’t have had the effect 
of releasing us from habilities. 


Q. Releasing you from any hability the socalled 


“ 


partnership might have incurred 4 


A. (Interrupting) It wouldn't release us. 

Q. If you hadn't incurred any obligations, there 
wouldn't be any liability, would there ? 

A. No, not if we had conveyed the same day 
but we incurred a hability the succeeding day. 

Q. You were discounting bills in ten days after 
June 30th, were vou not? 

A. Yes, we bought our July purchases and then 
discounted those bills on the 10th of August by 
check of the partnership. 

Q. Did vou notify any credit agencies or any of 
vour customers by letter or general letter that the 
corporation had sold its assets to a partnership ? 

A. No, there was no general letter went out. 

Q. I think you said you did not discuss the 
formation of the socalled partnership with the 
minors who were the record owners of stock in the 
corporation, did you? 

A. No, I did not discuss it with any of Mr. Carl- 
son’s family except himself. 

Q. Did you discuss it with your wife, do you 
know ? A did. [32] 
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Q. Who were the stockholders, by the way, of 
the corporation on June 30th, 19337 

A. Well, I have given them once, I may forget 
one when I give them again, but, Mr. Carlson, his 


wife and two 

Q. (interrupting) Which Carlson was that? 

A. James C. 

Q. How many shares of stock did he own, as you 
recall ? 

A. I wouldn’t know except as I went over it 
with you at the close, I wouldn’t trust my recollec- 
tion, 900 shares from memory, but he owned, as I 
remember 215, I think that 1s right. 

Q. Mr. Carlson, in the trust agreement there it 
shows—in the declaration of trust, I should say, it 
shows the respective interests in the socalled part- 
nership as of J. C. Carlson, 230/900’s ? 

A. Yes, that included the 15 shares which had 
been out, and his wife and two children, which I 
had owned myself, he had paid for. 

Q. J. C. Carlson, President and Manager, was 
the stockholder of 215 shares at the time of June 
30th 2 

A. There were 215 shares which stood in his 


Q. Of record? A. Yes. 

Q. I™da, wife of J. C., 5 shares? 

A. That is right. 

@. HKsther Marian, minor daughter, 5 shares? 
A. Yes. 
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Q. Margaret Carlson? A. Yes. 

Q. On the trust agreement vou acknowledge and 
received [83] conveyance of trust for J. C. Carlson 
230/900’s, that includes all that stock? 

A. <All that stock which he said he was taking 
over. 

@. And you, as Secretary and Treasurer, you 
had 211 shares of record? 

A. That is approximately it, I wouldn’t be sure 
of my number, I think there ere some odd thirds on 
the end of mine. 

Q. Yes, vou are right, Mr. Roberts: J. P. Weter 
had 211 shares? Nee eOS: 

@. And C. A. Shinstrom, 100 shares? 

A. Yes. 

@. Estate of F. W. Roberts, 80 shares? 

A. Yes, I had supposed that that was divided into 
thirds there, if it wasn’t—that went in thirds to 
Mrs. Shinstrom, Estelle Roberts and myself; I don’t 
remember the date, it wasn't long after my father’s 
death, whether that declaration showed his estate 
or each of us for thirds 

Mr. Shefelman (Interrupting) M1. Winter, are 
you supposed to be reading what the declaration of 
trust shows? 

mem Wanter: No Tam reading the list of the 
stockholders as of June 30th, 1933. 

Q. When did your father die, Mx. Roberts? 

A. I think it was September 1932. 

@. And when was his estate probated ? 
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A. Yes. 
Q. And you say you, Stella Roberts and Helen 
Shinstrom? [34] A. Yes. 


Q. Were you the beneficiary of one third of the 
estate? 

A. One third of the residuum of the estate. 

Q. Had the estate been probated prior to June 
30th, 1933? A. Yes. 

Q. The stock had been distributed to you? 

A. There never was a decree of distribution in 
the estate, it was a non intervention will. 

Q. It had never been transferred on the records 
of the corporation from the estate, had it? 

A. I don’t know, it was transferred sub- 
sequently, if it hadn’t been then, I thought it had 
then—I think it had then been transferred, though I 
am not sure. 

Q. You don’t have the stock records here? 

A. No, I don’t. 

Mr. Shefelman: There is no secret about the 
stock. 

Q. Edith S. Roberts, stockholder, 37 shares, is 
that right? 

A. JI imagine so, I am not certain as to her ex- 
act holdings. 

Q. Well, if that was the amount of the interest, 
37/900’s shown in the declaration of trust, that 
would be true? A. Yes. 

Q. That is what is shown in the declaration of 
trust. James P. Weter, 211 shares, he was owner 
of 211 shares in the corporation ? A. Yes. 
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Q. Rex C. Swan, is that? eee Jat vs 11. 

Q. 10 shares. [35] 

A. That is my recollection. 

Q. C. A. Shinstrom 100 shares? A. Yes. 

Q. Ruth Roberts 1 share? A, Yes: 

Q. Who is Ruth Roberts? 

A. My daughter. 

Q. How old was Ruth June 30th, 1933, was she 
of age? 

A. She was of age, I can't tell you for certain. 

Q. Did you discuss the organization of the part- 
nership with Ruth Roberts? A. Yes. 

Q. With your daughter? 

A. Yes. If you will permit me? Both of them, 
I have tried to teach my children something of 
business and what is done and I have taken great 
pains with the interests they had to explain things 
to them. 

Q. Who is J. M. Roberts? A. My son. 

Q. How old is he? A. Of age. 

Q. All three of vour children were of age, June 
30th, 1933? 

A. JI thnk Mary was but she is pretty close to 
the lmne, I wouldn’t be absolutely certain. 

Q. I think you said that vou had no written 
articles of incorporation ? A. None. 

Mr. Shefelman: Is that articles of incorpora- 
tion? [36] 

Mr. Winter: Articles of partnership. 

A. [answered it as you meant it. 
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Q. You testified something about the Bear Creek 
Corporation ? A. Partnership. 

Q. Was it ever a corporation? A. No. 

Q. How about the corporation of you and Mr. 
Weter, as a law partnership, that was never a cor- 
poration ? 

A. No, that was a partnership. 

Q. How about that partnership you and Mr. 
Shinstrom and Mr. Roberts had? 

A. Mr. Weter. 

Q. Mr. Weter and Mr. Shinstrom? 

A JPeenaexeaeny®, 

Q. As a matter of fact, all partnerships? 

A. Partnerships, all I said, I am interested in 
corporations, too. 

Q. Did any of those corporations ever sell their 


assets to the socalled partnership? A. No. 
Q. Your arrangements were a partnership to be- 
gin with? A. Yes. 


@. IL think I asked you, did the corporation ever 
send out any notice to any of the creditors, such as 
they were, outside of the stockholders, of any change 
of partnership ? A. No written notice. 

@. No written notice? 

A. No. A financial statement was furnished to 
the [37] First National Bank of Kirkland, where 
the business was done and credit information had 
usually been gotten from the Seattle First National 
Bank with whom all of our banks and Mr. Weter 
and I, as a partnership, did business and on in- 
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quiries, we had, we either referred them there or 
were referred to me and I gave the information. 

Q. Did vou ever file a notice of, or affidavit of 
doing business uuder an assumed name—Section 
9976 to 9980, of Remington’s Revised Statutes of 
Washington,—with the County Clerk? a. Mo. 

Q. You contend the partnership was doing busi- 
ness under an assumed name of ‘Seattle Mall Com- 
pany’’? A. That is correct, it was. 

Q@. I think vou stated, Mr. Roberts, that vou 
had a rubber stamp putting a bar across the ‘* Luin- 
ber’” and stamping the word *‘Mill’* in your sta- 
tionery, after June 380th, 1933,—was that immedi- 
ately after or within two or three days? 

A. Well, I don't know just when it was done 
but it would be my guess it was almost immedi- 
ately but I may be wrong, but I think it was right 
away. 

Q. You had some new checks printed about No- 
vember 1933, didn’t you? A. Yes. 

Q. And on these new checks there were printed 
‘Seattle Renton Mill Company” is that right? 

Mr. Shefelman: Will vou have that marked for 
identification if vou have the witness testify re- 
garding it? We would like to have it marked. [38] 

Mr. Winter: All right. 

Q. Now, I will show vou, Mr. Roberts, what has 
been marked for identification Defendant's exhibit 
1-A and ask you whether or not that represents— 
Lam not particularly mterested in the pavee of the 
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check, but I am going to ask you whether that rep- 
resents the form of check which you had printed 
and used sometime in November 1933? 

A. Yes. 

Q. You will notice down in the righthand corner, 
the words ‘‘President’? and ‘‘Treasurer’’, and 
signed, what appears to be V. Dougherty, is that the 
auditor who you say was authorized to sign checks 
on behalf of the socalled partnership ? 

A. Yes. 

@. Was he President or Treasurer of the-——? 

A. (Interrupting) No, there was no President 
or Treasurer. 

@. I believe you stated that the word ‘‘'T'reas- 
urer’’ on the signature card was in error because 
Mr. Dougherty never was Treasurer of the corpora- 
tion, 1s that right? A. Correct. 

Q. So, therefore, he wouldn’t be authorized to 
sign as Treasurer even on the corporate checks is- 
sued prior to June 30th, 1933? 

A. No, he was authorized to sign without desig- 
nation. 

Q. Did he sign, would you say, in the same man- 
ner, except for the difference of the ‘‘Seattle Ren- 
ton Mill Company”’ and on the other checks ‘‘Seattle 
Lumber Company’’? 

A. That is true, he continued to do so, both kinds 
of checks. [89] | 

Q. Did you use all the checks which you had 
printed, printed on that form you have, Defend- 
ant’s exhibit A-1? 
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A. I don’t know, I didn’t have anything much 
to do with that part of the business. 

Q. I will ask you to look through your 2 


A. (Interrupting) I know they used them for 
a long time, for all I know are still using them, I 
think they bought quite a lot of these. 

Q. The majority of the socalled partners were 
inactive in this corporation’s affairs, were they not? 

A. Inthe partnership affairs? 


®. Yes? A. Yes. 
Q. And, also, likewise, inactive in the corpora- 
tion affairs? A. Wes; 


Q. Myr. Carlson has been General Manager down 
there and has continued to draw approximately the 
same salary he drew as a corporation ? 

Kee Yes: 

Q. Outside of these things you have mentioned, 
the socalled partnership was operated along prac- 
tically the same as the corporation except for the 
change in name, the execution of these instruments, 
which weren't recorded? 

A. Well, I think every corporation and every 
partnership operates the same except as a corpora- 
tion, they have corporate minutes and annual elec- 
tions and one thing and another. 

Q@. I mean by that, Mr. Roberts, that vou used 
the same [40] records by just continuing on with 
the same covers but cancelled out the entries and 
started new entries as a partnership ? 

A. Well, we used a looseleaf system of bhook- 
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keeping and looseleaf system and, I guess, they 
probably were put away in the same covers, I think 
there are two indices in the same cover, one A to Z 
for the partnership, one A to Z for the corporation. 

Q. The books continue right on, after beginning 
June 30th of the partnership, the same binders? 

A. They don’t continue on, the corporate books 
continue on and a new set of books for the partner- 
ship, which happened to be in that same binder, 
but they could be taken out and put m another 
binder, today or any day; then there is a reserve 
binder out of which ledger pages are taken and put 
in, the big book, which I think has them all together 
in the same binder, they might as well have been 
in a box. 

Q. Well, your closing balance of your partner- 
ship was carried right on as the opening balance 
of your partnership, was it not? 

A. No, sir. 

@. You say it was not? A. It was not. 

Q. Would the closing balance of your deprecia- 
tion reserve, was that carried as your opening bal- 
ance depreciation reserve on your partnership? 

A. It was. 

Q. And it was right in the same binder, follows 
right after in the same books? [41] 

A. Separate index in the same binder, yes. 

Q. You say, it is a separate index? 

A. JI think so. 

Q. I will ask you to look at the depreciation 
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reserve of the corporation, is that in a separate 
index ? 

A. No, it seems not to have been transferred into 
the other or put in here by mistake, perhaps they 
are all carried that way, there are two separate in- 
dices in here; I assumed, one index A to Z of the 
partnership, one A to Z of the corporation. 

Q@. Aren’t you referring to the accounts receiv- 
able and accounts payable, which were not trans- 
ferred to the partnership ? 

A. No, the accounts receivable and payable re- 
mained with the corporation and your new trial 
balance, opened up without any cash, without any 
accounts payable or accounts receivable,—the other 
items on it were very similar, they were transferred 
over bodily, that is the items became the same of 
the new corporation that they had been, new part- 
nership that they had been with the old corporation. 

@. In other words, a new entrv was made, 
earrying forward the corporation balance in ex- 
actly the same in the partnership with the excep- 
tion of vour accounts receivable and vour accounts 
payable and your cash on hand? 

A. Yes, as I understand the income tax law, for 
purposes of depreciation that was necessary to so 
handle it. vour depreciation figures on such a sale 
had to carry through at the same amount. 

Mr. Winter: I think that is all. [42] 
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Redirect Examination 


By Mr. Shefelman: 

Q. Mr. Winter showed you a ledger, I will show 
you another ledger, I take it for present purposes 
you don’t wish marked, Mr. Winter? 

Mr. Winter: No. 

Q. Is this a ledger for the Lumber Company? 

A. Yes, I gather that from the dates. 

Q. And that is a separate ledger for the Lumber 
Company, itself, is it not? 

A. Well, the first A to Z is—I guess the entire 
ledger is; there are two alphabets in that one. 

Q. This is a separate ledger for the Lumber 
Company, the corperation ? A, Yes. 

Mr. Winter: What period of time does that 
ledger cover ? , 

Q. My. Winter asked you if you had transferred 
back to a corporation, whether there would have 
been any particular liabilities on the part of the 
partners—did the partnership in that conveyance, 
convey to you as trustees, for the sum, the $20,- 
000.00 mortgage ? A. It did. 

Q. It was asked you with reference to whether 
or not you had filed a trade name certificate for the 
partnership involved in this litigation to which we 
have made reference, did that partnership have oc- 
casion to bring suit against anybody ? 

A. JI don’t think it ever brought a suit, I am 
quite certain it never did. [43] 
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The Court: Except this? 

A. ‘This is the corporation. 

Q. The words ‘ President” and ‘‘Treasurer’’ ap- 
pear on that check form shown you by Mr. Winter, 
as a matter of fact prior to the transfer of the 
tangible assets of the corporation to the partner- 
ship, did Mr. Carlson, as President or you, as Treas- 
urer, have occasion to sign any substantial number 
of checks on the corporation’s account? 

A. Oh, I don’t believe in all the time it ever 
existed, I ever signed over a dozen and after Mr. 
Dougherty came there, I don’t think Mr. Carlson 
signed a dozen. 

Q. So the words ‘‘ President’? and ‘‘Treasurer’’ 
appearing on those forms, wouldn’t have covered 
Mr. Dougherty’s signature, anyway ? A. No. 

Q. Do vou happen to have personal knowledge 
of the way those words appeared on those checks? 

A.. No, it is all hearsay. 

Q. Mz. Carlson would know about that? 

A. He told me he did. 

@. The question was asked whether notice was 
given to customers, do you know wehther or not the 
persons dealing with the Seattle Renton Mill Com- 
pany learned through the Company’s employes that 
this was a partnership ? 

A. By customers you mean purchasers from the 
Seattle Renton Mill Company ? 

Q. Purchasers? 

A. Yes, that was stamped on the invoices after 
that, [44] I presume we might be able to find one 
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where they forgot to do it, but we had a form of 
register, I think they went out in quadruplicate and 
instructions were to stamp them over. 

Q. The Seattle Renton Lumber Company, I un- 
derstand, the corporation is still in existence today, 
is 1t not? A. Yes. 

Q. As a matter of fact, had to be for the pur- 
pose of this suit? A. Yes, they admit 

Q. (Interrupting) And the Seattle Renton Lum- 
ber Company didn’t close its account out when the 
Mill Company account was opened ? A. No. 

Q. I will show you what is marked for identifica- 
tion Plaintiff’s exhibit No. 10 and ask what these 
are? 


A. Well, these are the current invoices for part 
of the month of June and, apparently, all of the 
month of July. 

Q. Of which year? A. 19388. 

Mr. Shefelman: I will offer those in evidence, 
Mr. Winter, before interrogating further. 

The Court: Admitted. 

(Plaintiff’s exhibit No. 10, the invoices just 
referred to, admitted in evidence. ) 


117 


us. United States of America 


(Testimony of F. M. Roberts.) 


[orqrsoqy | 
“UT TAMOd NHOF 
69ST 08s 
TOL 009L 96F £9 
S9L 
Fh 
Sf 
TFT 
SOL 0002 +88 
qUNnOWUY oI “WL LBIOL 79901 


‘SES 
‘SFS 
‘SES 
“SFS 
"SPS 
TeVpoy ° 


"Cd A—UBULAT/R YL, 
youl, MmoX—o} “Pd 
8861/08/91 


LIL ‘ON S,douloysng 
ET0L0 ON 


Hast 
Gl 
Uy 
JAUUL 
tt 
YOyy 


nO ise 
NOY 3 0z85 
"Wor TF 
MUO [ae 
HS) ees 
WO) Te 


uo dLiosaqd 


"YST AA “UMP UAIg 


oT 
FI 
cl 
ol 
Gl 
ST 


yysua'y 


‘OO MLANAT NOLNAWALLLVAS 
[HOIOANTI 


OT ON WIAITHXG S AW DLONIV Td 


hse G 
GLXE ¥ 
See G 
XK 6 
8X9 & 
8X8 & 
AMIS SADT “WT “UIT 


U0} 9}{—SSo.IppY 
LIMOCL UYO(-—0} plos 


O66G TOMUTY 
a] Vag 
ouoy 


Seattle Renton Lumber Co. 


118 


(Testimony of F. M. Roberts.) 


MUTI 


eon €S6T—euny? JO Joyor} ISe'T 
FE'S9 00°F LOOP ‘SpS “WON T# PL FXG 00% 
qunowy eld ‘14 [RIOD BICIONs f uo LLoseqd y.due'T, eZIg so0vld ‘LW ‘UIT 
‘ad ‘A—uvudTey, op} 29G—SSaIppV 
YoutLy, InoX—0} ‘Pq ‘02 “AQr] poomyorj—o} pos 


€86T/08/9—918C. 


pea ‘ON S,.LOUIOISND "USBA, ‘IMRT UAT 0669 terval 
9TOLO “ON siaeee? 
‘OO UAEWO'T NOINEWTHTILLV As eu0ld 
[HOLOANT] 


(pontymoy) OT ON FAMXEL $ BUILT 


119 


GOVIIVA TIV 


eror OOCE tet 96 ‘ysy woop ZF GTS 
QLG ‘ysy woD GH =e GTSsCGTXE OST 
g1e ‘ysy Wog 4 OT — 6 
96 ‘Sy uogn GH GTSCGEXF OG 
yunoury oud “Ww WIOL yal uondiosed yysue] azjg sada MT UT 
‘g (A—UCUTAT RL d[}RIgG—SSIIPPV 
youty, MmoxX—o} “Pd yodoq, “AYaTY punog WSN J—O} POS 


ee6t/T/L—red 
0665 LOTUTY UT 


vs. United States of America 


ELGe “ON S$, TOUS) “YSt AY “AMR TY TARCS | ae ae 
LTOLO ON . dT}}VIS 
OO TUL" NOLNEWLLLV as ool 

[MOLOANT] 


(pontrymog) OL ‘ON HUMES SAFC 


(Testimony of F. M. Roberts. ) 


Seattle Renton Lumber Co. 


120 


(Testimony of F. M. Roberts. ) 


faa 
6606 EGT9 


—Se 


E6°PS 00°9T SEE 
I8’G 00°ST ITS 
ES 00°ST FOGG 


qunoury NI “WW BIOL 109,4 


‘d ‘A—ueurdyyey, 
PxeX ANoX—0}4 ‘peg 


‘SPS “WOg [TH ae PXZ OTS 
UST “WON cH = «go xe 8 
YOY Woy gH ry /y OXF Aral 
Wolqd]4osaq yidua'y aZzIg Soo9Id ‘WT curry 


puowpoy—ssorppy 
0D “AGT ayery o8vy309—0} pros 


E861 “E Ane—oyeq 


an ON §, TOUlo}sN yy "YSB AL “IMBT udig 0669 Telury ey 
8TOLO ‘ON eho. 
‘OO 'TIIN NOLINGI-ATLLVAS smoud 


[LdIQOad AUTATIAG] 
(PantyyWoD) OT “oN qrqryxd S PHUre 


121 


us. United States of America 


ISSOU INIOUIA 


GE8c ~—s«O00T. GE8G —s«éOF OT. SUIUTTY “YSy gg GIxXZ 9 
LST SUUN, “USy 8 OLXZ FI 
GOS SUMTYT WY 8 8XZ 8G 
OFOT SULUTFY “YSYy 8 9XZ OST 
quUNOWY edd ‘WL [BIOL 22901 uo dhtosod yVsua] eZ1S sald ‘MW ‘UlyT 
ta, 
B "Gd (AT ueULAT Tey, U0jJUNY—Ssolppy 
& youd gy Mo {L—o} “eq TLSND XO] Y—0} pjos 
ps) 
ce eo fit ole Gl 
= ae ‘ON S, ddUL0}SN, ) YSBAY “EME ULI a sae 
&, FLILO ‘ON ; Lae 
ee OO TIC NOLNAICA1LLLVaS ouoy 
S 
bs [SOIOANT) 
S (pont) OF ON HANS SAULT 
a7 
a] 
= 


( 


Seattle Renton Lumber Co. 


122 


(Testimony of F. M. Roberts.) 


GILYOT 
00°8 


odd 


‘dediyg FF 1/a 


uondtiioseaqg 


L9'E& 


qunoury 


60GF 


“We sOTBIOL 9" 
‘Cd ‘AUeuLldTe yy, 
your, MoX—0o} "eq 
E861/LT/L—97eq 


094) ‘ON 8, 1OUIOJSNO eet aa et 


GLILO ‘ON 
[HOIOANT] 


‘00 TTIW NOLNEWATLLVaS 


8X7 vIE9 


yysueT = azIS SODA "IW ‘UYT 


a[}129G—SsSoIppy 
OD “AGT YOLY—0} Plog 


066¢ JOlUry yy 
apes 
auoyg 


(penUyWOD) OT ‘ON HGINXT s, WUurerg 


123 


‘6S6T ‘Es “ULL peytUpy :[poesxopug ] 


[LdIgOuM AMAATIAC]) 
(pentyuo0y) OL “ON HAMAX § uur] | 


‘a eEGL AME? JO PYOUL, eT 

3 GO TE 00°ST 8906 ¢<PUBJG TOULL,, 104 
S es 
o 
= StF ‘SpS WO 17 GT EXE 82 
a , OUT ApPISINO,, OT 
SS Oc9T ‘sps Wop TH OOLsCOSH CST 
cS s qUnOWYy eI "WW TeIOL, OOyT uolqdliosed yyy 9215 so08!q “A UVT 
3 oO 
a = de a\ Cue Ee, d[}} LOG—SsoIppY 
jy aes TON “Hd “O “A—°?} “Pd ‘O*—) “AGTT YOO}SYOVTE—O} PlOS 
ss E861/TE/L— eG 
= : ; : . 0G6G6E sorry y 
ff 88 ON §,cewoysnp “YSB AY “AMBTY WAIT Fa Bete 
ail se itELO ON VN oe es ee 
= oS OD THY NOLIN TLLLVads soy 

) 

= 

= 

ep 

0) 

= 

A 


124 Seattle Renton Lumber Co. 


(Testimony of F. M. Roberts. ) 

Q. As you examine these invoices for July 1933, 
which is the first month the partnership was in ex- 
istence, do you see the change made in the mark, 
“‘Seattle Renton [45] Lumber Company’’? 

A. It seems to be marked out with a pencil up 
to the 17th of July, marked out with a pencil, the 
word ‘‘Mill’’ written in, then the rubber stamp 
begins. 

Q. May I just show the Court? (Handing to the 
Court.) A question was asked you with reference 
to credit agencies, does the corporation which pays 
cash, that is taking the 10-day discount on its bills 
for the accounts payable, normally have occasion 
to resort to credit agencies? 

A. The ‘‘resort’’ is usually by the other people, 
wanting to know whether they are good or not; I 
have had numerous inquiries from Dun and Brad- 
street’s about this and other Companies. As a mat- 
ter of fact, owing to being President of these Banks, 
I have very frequent calls from them, I have no 
recollection of ever, perhaps, giving them a full 
financial statement of either this corporation or this 
partnership. 

Q. When you have been called, have you told the 
truth about the matter, Mr. Roberts? 

A. Ihave; I couldn’t locate the calls. 

Mr. Shefelman: That is all. 
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Recross Examination 
By Mr. Winter: 

Q. The ledger shown to vou by Counsel is the 
ledger covering accounts payable and receivable of 
the corporation ? A. J expect it is. 

Q. Doesn't cover anything else? [46] 

A. Doesn't cover the general ledger, this is what 
we would call accounts payable and receivable 
ledger, the other books vou showed me, was general. 

@. Payable and receivable wasn’t sold to this 
alleged partnership ? A. They weren’t sold. 

Mr. Winter: If the Court please, | think I neg- 
lected to offer in evidence or ask to be offered in 
evidence, Defendant’s exhibit A-1, a check. 

Mr. Shefelman: No objection. 

The Court: Admitted. 

Defendant’s exhibit A-1, the check just re- 
ferred to, admitted im evidence. 
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Mr. Winter: I think that ts all. 


Re-redirect Examination 


By Mr. Shefelman: 

Q. Mr. Roberts, the question was just asked you 
whether this ledger to which reference was made, 
contained anything except accounts payable and re- 
ceivable of the corporation ? 

A. I didn’t examine the pages. 

Q. Look at the latter part and tell us whether 
or not it doesn’t have all the records of the cor- 
poration in effect, plant and equipment ? 

A. Of course, I couldn’t tell if it had all the 
records; let ne run through it. 

Q. Does it have records other than accounts pay- 
able and receivable? [47] 

A. Yes, it seems—two indices, as I have indi- 
cated, and after those, the general ledger in this 
binder. 

Q. General ledger of what? 

A. General ledger of the corporate items like— 
First National Bank of Kirkland control accounts, 
of accounts receivable, inventory, notes receivable, 
so called bolt account, which I think we then sold, 
real estate, auto camp, camp buildings, new build- 
ings, new office, plant equipment, so forth. 

Mr. Shefelman: J am going to ask the Clerk to 
mark this and put it in evidence, if I may. 

The Court: Do you ever contemplate asking to 
withdraw it? 

My. Shefelman: IJ certainly do. 

The Court: If it is received —— 
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Mr. Shefelman: If the difficulties are great, I 
am going to withdraw it now, before I offer it. 

he Court: It would seem, if you took a sample 
page of the different accounts and photostat them, 
and supplement it with the testimony of the wit- 
ness, there would be no difficulty in understanding 
what was covered. 

Mr. Shefelman: May I withdraw the offer of 
these, and ask leave of the Court to introduce 
photostat copies of some of these pages? Would you 
have any objection to that, Mr. Winter? 

Mr. Winter: I would like to know what pages? 
They may not be representative. 

Mr. Shefelman: You will have the privilege of 
photostating any other pages. [48] 

Mr. Winter: The same thing is true of the other 
ledgers, covering the partnership and corporation. 

Mr. Shefelman: I will withdraw my offer on the 
matter entirely. That is all. 


Re-recross Examination 
By Mr. Winter: 

Q. Mr. Roberts, would you just state to the 
Court—maybe I had better have 1 marked—what 
book do you have before you, Mr. Roberts? 

A. Iwas trying to see—the part which you have 
opened are certificates of annual or semiannual trial 
balances apparently monthly trial balances, in this 
part of the book. (Indicating) 

@. Covering what? 

A. Covering the corporation. 
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Q. Does it also cover the partnership ? 

A. I haven't found that out yet—I guess, trial 
balances from its inception through December 31st, 
1932, of the corporation. 

Q. And what, if any, of the partnership ? 

A. Those seem to be all of the trial balances; 
there is a page at the end and that is a profit and 
loss statement of the partnership for the last of 
1933, for the last of 1934 and for the last of 1935. 
This, | might say, is a reserve binder, not a current 
binder. 

@. You say this is not a current binder? 

A. If don’t think there are any current things 
1 it. 

@. What is this ledger? What do you call 1t, Mire 
Roberts? 

A. It is a reserve binder, by which I mean a 
book to which [49] pages were transferred after the 
accounts—after they were through with that. 

Q. Iwill ask vou to refer to the accounts. Appar- 
ently, there 1s an entry there as late as December— 
1929, Colby and Dickinson, Incorporated, account 
up there, account of James C. Carlson on the oppo- 
site page, was that closed out? 


A. No, it seems to be 
On Glnutermiptiie) A cutrent account, isn't 11? 
A. No, this page is full, it has gone into the re- 
serve binder and this was filled on August 31st, 
1937. When they ceased to be eurrent, when vou 
don't have to use them any more in the current 
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book, you put them away in the reserve binder. I 
presume this has the accounts of both in this reserve 
binder. 

Q. On any .accounts of the corporation which 
were taken over by the socalled partnership, they 
were carried on the partnership ledger in the same 
way 2 

A. (Interrupting) You said ‘‘accounts which 
were taken over’’, none were taken over. 

Q. The operating accounts were taken over, were 
they not? 

A. No, the corporation bought things from the 
same people, the partnership bought things from 
the same people the corporation bought from and 
sold lumber to the same people the corporation had 
sold to, but no accounts were taken over. 

Q. None of those operating accounts——? 

A. (Interrupting) Those are not accounts re- 
ceivable or payable, they are general ledger accounts 
that you [50] refer to. 

Q. They didn’t take over any of the accounts 
receivable from their active purchasers? 

A. No, no, they did business with the same 
people but they didn’t take over the amounts that 
were owed to them. 

Mr. Winter: I think that is all. 

(Witness excused) 
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JAMES C. CARLSON, 


ealled as a witness on behalf of the Plaimtiff herein, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Shefelman: 

Q. State your name, please? 

A. James C. Carlson. 

Q. You live at Bryn Mawr, Washington? 

A, Yes. 

Q. That is the little village just outside of 
Seattle on the Renton road, where the imill is located, 
is it not? A. Yes, 

Q. You heard Mr. Roberts testify that there was 
no written articles of partnership between you, is 
that correct? A CES, 

Q. When did you first become acquainted with 
Mr. Roberts and how? 

A, Qh, it was ‘way back im about 1913, I had a 
little mill, 1 got to know him in the Bank at Eaton- 
ville, in the Ohop Valley. [51] 

Q@. And he bought the bank at Eatonville in 
1913? A, Ves. 

Q. Did you do business with him from that time 
on? 

A. Yes, banked at Eatonville, later on, got asso- 
ciated with him. 

Q. When did vou actually go mto business with 
him in any way? Ae nea bout: 1922, 

Q. That was where? A. At Duvall. 

Q. And with which concern ? 
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A. That was then known as the Getchell Lumber 
and Shingle Company. 

Q. Were you a partner in the Bear Creek Tim- 


ber Company? A. Yes. 
Q. Did you have any written articles of part- 
nership there? A. No. 


Q. And what was the name of the Getchell Lum- 
ber and Shingle Company changed to? 

A. Cottage Lake Lumber Company. 

Q. What was your connection with this Mill? 

A. Iwas the Manager. 

Q. And officer of the Corporation? 

A. Yes, when we changed into the Cottage Lake 
Lumber Company, I became president. 

Q. And Mr. Roberts, Secretary and Treasurer 
of the Company ? A. Yes. 

Q. Then in 1929 you went with this mill? 

A. Yes. 

Q. Prior to the change to the partnership, June 
30th, [52] 1933, had Mr. Roberts discussed it with 


you? A. Yes. 
@. And had he told you that the purpose was to 
decrease as much as possible the income——? 


Mr. Winter: (Interrupting) I think the wit- 
ness should testify. 

Mr. Shefelman: JI will withdraw the question. 

(. Why, had he told you, the change should be 
made? A. We could save some taxes. 

Q. On June 30th, 1933, were you present at the 
meetings that he has talked about? 

A. Yes. 
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Q. Did you, on that day, sign these instruments 
that have been put in evidence, deed, bill of sale? 

EY, ©6Y@s. 

Q. What steps did you take to make known the 
ehange in name of the concern after June 30th, 
G30 ¢ 

A. We changed our sign on the mill, changed 
the signs on the truck and we got a stamp and 
changed our headings on our bills, letterheads. 

Q. Did any customers ask you the reason for the 
change or what it was about? 

A. Yes, practically all of our customers; we only 
have about a dozen customers, they know us well, 
our setup. 

Q. And did vou explain to them the change from 
a corporation to a partnership ? A. Yes, 

Q@. You heard Mr. Roberts testify with reference 
to discounting your bills and paying cash, in effect, 
for all purchases, is that how you have been doing 
business? [53 A. Yes. 

Mr. Shefelman: I understand Defendant’s ex- 
hibit 1-A has been admitted in evidence? 

The Clerk: Yes. 

Q. Mr. Carlson, showing you Defendant’s I-A, 
which is a yellow hthographed printed check ‘‘Se- 
attle Renton Mill Company’? and down in one cor- 
ner, in small type, underneath the line where the 
signature 1s to be made, appears the words ‘‘ Presi- 
dent” and ‘‘Treasnrer’’. Will you tell the Court, if 
vou please, how those cheeks were ordered and the 
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entire story in connection with the appearance of 
those words on the check? 

A. Well, a salesman came in the Mill, wanted 
to sell us some checks. 

Q. About when was it? 

A. Well, that was, I can’t remember exactly, 
shortly after we changed the corporation to the 
partnership. 


Q. Who was that salesman ? 

A. I can’t recall his name. 

Q. He is present in the courtroom now? 

Bo eS. 

Q. Go ahead? 

A. He showed us samples of the checks; I 


picked out this one; we had them ordered sent out, 
and when we got the checks we found this word 
‘“President’’, ‘‘Treasurer’’ printed on there and 
when the gentleman came out, I told him about it. 
He was very—he felt quite bad about it; he told me 
it was one of the first jobs that he had selling these 
checks; he said he was willing to take them back 
and have them reprinted, [54] if we insisted; I told 
him that wasn’t necessary, since we ordered that 
many checks, about 10,000, Mr. Dougherty and I 
decided to scratch them out and take his checks and 
we kept them. 


Q. When he showed you the samples and you 
ordered the checks, did you have ‘‘ President’? and 
‘Treasurer’’ written on that? iy NTS, 

Q. You say he came to you after the checks 
were delivered ? A. Yes. 
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Q. What did you say—with reference to his 
offering to take them back? 

peeewell, I telt sotfy fortum; 1 said “i will 
keep the checks.”* 


Q. How many did you get? 

A. I believe it was 10,000. 

Q. And are you still on that first 10,000? 

A. Yes. 

Q. You haven’t quite used them up yet? 

A. No. 

Q. Now, Mr. Carlson, you were the President of 
the corporation, were you not? ee GS: 

@. And Mr. Roberts was Treasurer ? 

ie Yes: 


Q@. Asa matter of fact, during the time that the 
corporation was doing business, did you have ocea- 
sion to sign any substantial number of checks as 
President? 

A. No, very little. I would say about a dozen. 

@. Since this partnership was organized in June, 
the 30th, [55] 1933, who has signed all the checks of 
the partnership? A. Mr. Dougherty. 

Q. He is not a partner, is he? A. No. 

Q. And have you and Mr. Roberts signed any 
substantial number of checks? A. Mo. 

Q. Out of 8,000 or 9,000 checks, you have used 
about how many, would you say, you have signed ? 

A. Very few, not over a dozen. 

Q. At the time the Mill was transferred to the 
partnership, the testimony shows, [ believe, that 215 
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shares of stock stood in your name and 5 in your 
wife’s, 5 in your daughter’s and 5, each of your two 
daughters, total 230, what happened to their interest 
when the mill was transferred to the partnership ? 

A. Well, they were my shares in the corporation 
and they were mine afterwards; 1 paid for them. 

@. And you considered them yours? 

Awe Yes. 

Q. And you paid for them? A. Yes. 

Q. On your income tax returns did you and your 
wife divide that stock between you, just as you did 
everything else? ees, 

Mr. Shefelman: That is all. [56] 


Cross Examination 
By Mr. Winter: 

Q. Myr. Carlson, you said you could seratch out 
‘‘President’’ and ‘‘Seeretary’’ on the checks. Did 
you ever scratch it out? 

A. Well, I think we did, when we started in 
using the checks. 

Q. When did you start to use the checks? 

A. Well, we started in just as soon as we got 
them, I can’t recollect the date, shortly after. 

Q. In November? A. Yes. 

Q. Take a look at your checks for November 
1933. I want you to show me one where you 
scratched them out? 

A. (Indicating) That isn’t my signature. 

Q. How many checks did you say you have 
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issued in all the time you have been there, probably 
a dozen? ie ropa. 

Q. You mean you would scratch it out and not 
Mr. Dougherty, is that what you mean by your 
statement ? 

A. I wouldn’t swear I scratched out mine, either, 
all of them. 

Q. As a matter af fact, you didn’t scratch out 
any, any time, did vou, Mr. Carlson ? 

A. It was our intention. 

Q. Have you got one check you could show me 
you scratched out? AS 1 think could: 

@. All right, let’s find it. 

Mr. Shefelman: If that is material, I [57] sug- 
gest the witness finish his testimony, then he can 
step down and look through the checks. 

Q. Look through all the checks, Mr. Dougherty 
signed some 50 or 60 checks ? 

Mr. Shefelman: (Interrupting) I agree none 


of those are scratched. 

Mr. Winter: None of them? 

Mr. Shefelman: Not all of them, but the ones 
you handed the witness don’t show the words 
‘*President”’ and *‘Treasurer”’ scratched. 

Mr. Winter: Would you agree here are some 50 
or 60 checks? 

Mr. Shefelman: More than that, there are over 
100 here, 117. I will agree to that. T will agree, as 
far as I know, the words ‘‘ President”’ and ‘‘'T'reas- 


9 


urer’’ were not normally seratched off the checks. 
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Q. Are you sure you scratched them off, Mr. 
Carlson, at any time? 

A. I signed so few checks, I am sure I scratched 
out, when I first started, that is my recollection; 
probably if you find the checks at the first, you will 
find them scratched out. 

Q@. How many checks were signed—about a 
dozen ? A. Couple dozen, at the most. 

@. Ina period of approximately 10 years? 

A. Yes. 

@. There were, normally, issued some 150 checks, 
would you say, a month, from that Company and 
from the partnership ? 

A. Oh, not quite that many, I don’t think—pos- 
sibly. 

Mr. Winter: I think that is all. [58] 

Redirect Examination 
By Mr. Shefelman: 

Q. Mr. Carlson, Mr. Dougherty went to work for 
you when? 

A. I think it was about five years ago. 

Q. It was about 19327? A. Yes. 

Q. Of course, he didn’t sign any checks before 
that time? A. Yes. 

@. And you did sign checks up until the time 
he came there? 

A. Yes, I signed most of the checks. 

Q. This same batch of checks shown you by Mr. 
Winter, all of those are signed by Mr. Dougherty, 
are they not? A. Yes. 
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Q@. And he was at no time, President or Treas- 
urer of the corporation while it was in existence ? 
pee NO. 
Mr. Shefelman: ‘hat is all. 


Recross Examination 
By Mr. Winter: 

Q. I want the witness to find one check where 
he crossed it out? 

Mr. Shefelman: I can’t see the particular ma- 
teriality. I am willing to agree, in general, the words 
weren’t scratched, whether there are one or two out 
of 9,000 with the words scratched out, I can’t make 
a statement with reference to that. We will try to 
look through the checks while the other witnesses 
are testifying; if we can find any, we will tell 
you. [59] 

That is all, Mr. Carlson. 

(Witness Excused) 


CECIL F. NEIDEFFER, 


called as a witness on behalf of the plaintiff herein, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Shefelman: 
QO) 8 What is your full name? 
A. Cecil F. Neideffer. 
Q. Where do you live, Mr. Neideffer? 
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IT live in Seattle at the present time. 
What is your street address? 

617 West Mercer Place. 

What is your business? 

Salesman for the Todd Sales Company, we 
sell Ptosenine such as checks, bank supplies. 

Q. And in the fall of 1933, whom were you 
employed by? A. The Todd Sales Company. 

Q. When did you first go to work for them? 

A. I first went to work for them in about 
1982. 

Q. I will show you the Defendant’s exhibit 
No. 1-A, and ask you whether you recognize that? 

A, wallow 

Q. What is that? 

A. That is a check that my Company made 
and—you understand when I first went to work for 
the Company, they only allowed me to sell certain 
products; they just recently released me to sell 
lithographing and checks. [60] 

@. You said just recently? 

A. About the time this order was taken, just 
‘before that, I had been given the samples and 
was turned loose to sell checks, so to speak. 

Q. Was that one of the first check orders you 
ever got? 

A. That is right, there is a good deal of de- 
tail that has to be compiled in making up a 
eheck order. 

Q. That has in one corner ‘‘Patented Todd, 
Rochester, N. Y.’’ That is your Company ? 


POPO> 
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meee Vhat is meht, 

Q. Did you, personally, take the order for these 
ehecks from Mr. Carlson and Mr. Dougherty? 

A. Yes. 

Q. You remember about when that was? 

A. It was about August or September. 

Q@. 19337 A. 19353. 

Q. Did you show Mr. Carlson and Mr. 
Dougherty, in general, the layout for the form 
of the check? 

A. Yes, I sketched it up. 

Q. Did vou also show them your stock in which 
the cheek was printed? A. Yes. 

Q. Was this the stock you showed them? (In- 
dicating ) 

A. Yes, they looked at other checks borders, 
whatnot, to select what they wanted. 

Q. Did they select this stock? (Indicating) 

A. Yes. 

Q. And generally, approve the layout you made? 

Mr. Winter: Was that a written order for the 
[61] checks? A. Yes. . 

Mr. Winter: ‘The order is the best evidence. 

Mr. Shefelman: I haven’t asked him what was 
in the order, I asked whether he personally took 
the order for the checks, and his answer was ves. 

Mia. Winter: hat is all fight, then. 

Q. Did you draw a penciled sketch of the lay- 
out of the check? eee Gs. 

Q. Do you still have that penciled sketch? 
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A. No. 

Q. On that penciled sketch, did the words 
‘‘Pyesident’’? and ‘‘Treasurer’’ appear or either 
of those words? 

Mr. Winter: I object to that as leading. He 
can ask what appeared on that sketch. 

The Court: Overruled. 

Q. On the sketch which you drew at that time 
and showed them, when you took the order, did 
you have the words ‘‘President”’ and ‘‘Treasurer”’ 
on them? 

A. I don’t remember them being on there, that 
is quite a long time ago. 


Q. Now, how many checks were in that order? 
A. 10,000. 

@. Have you renewed that order since? 

A. No. 

Q. They are still working on the same checks? 
Bh, MRS. 

Q. Did you see Mr. Carlson soon after the 


checks were delivered to him? [62] 

A. Yes, I did. 

@. And was anything said by him at that time? 

A. Yes. 

@. With reference to the words ‘‘President”’ 
and ‘‘Treasurer’’? A. Yes. 

@. What did he say? 

A. He brought it to my attention and I said 
‘‘Well, I was sorry that this was put on, ‘‘Presi- 
dent”? and ‘‘Treasurer’’ was put on the checks, 
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‘Cand explained to him that we would take the 
eheeks back and have them made over and he, 
of course, felt that since just the names ‘‘ Presi- 
were on there, and I had 


b] 


Ment’? and ‘‘Treasurer”’ 

showed him other checks, where authorized sig- 

natures were put on the signature lines, and made 

no difference, he says ‘‘I don’t see it is necessary, 

just for a few words lke that, to make them 

over’’, so he was kind enough to keep the checks. 
Mr. Shefelman: That is all. 


Cross Examination 
By Mr. Winter: 
Q. Did you know the Seattle Renton Lumber 


Company was a corporation or not? A. No. 
Q. Did you know whether the Seattle Mill Com- 
pany was a corporation or not? A. No. 


Q. Did you have a written order for the pur- 
chase of these checks? 

A. No—my Company always requests orders 
signed when we [63] accept the orders for checks. 
Have vou got the written order? 

No. 

Do vou know where it is? 

Probably in my company’s files some place. 
Where is vour company’s offices? 
Rochester, New York. 
You were working for 
(Interrupting) This is a branch office in 
Seattle. 


2 


a Se 
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Q. Where is the branch office in Seattle, where 
in Seattle? A. Terminal Sales Building. 

Q. What is the name of the Company? 

A. Todd Sales Company. 

Q. Is the order, written order, Todd Sales Com- 
pany order, back in New York? 

A. We may have a copy of the work sheet in 
our office. 

Q. You didn’t bring that with you? 

A. No. 

Q. You don’t remember what was on_ that 
sketch, do you? 

A. I remember—sketch outlay you mean? 

Q. Do you remember what was on the order? 

A. I don’t get your question. 

Q. Do you remember what the order consisted 
of, outside of the general amount of the number 
of checks? 

A. Just the amount and price and when to be 
shipped. 

Q@. That is all you remember about the order? 

wa Wane is saves. 

MES aitteeeel think that is all, 

(Witness Excused) [64] 
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ealled as a witness on behalf-of the Plaintiff herein, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Shefelman: 


Q. Your full name is what? 
A. Vincent Dougherty. 


Q. Where do you live? A. In Renton. 

Q. Are vou now employed by the Seattle Ren- 
ton Mill Company? A. Yes. 

Q. How long have you been? 

A. Since February 15th, 1932. 

Q. At that time employed by the corporation ? 

em Cs 

Q. Did you remain after they transferred the 
property to the partnership ? poe Vs; 

Q. Ever since? NS GS 

Q. In what capacity ? A. Bookkeeper. 

Q. Have you held any office in the corporation 
at any time? A. (No reply.) 


Q. Ave you a member of the partnership? 

eNO, 

Q. An employe of the partnership ? 

Phe SEOs 

Q. And were of the corporation ? 

A. Yes. [65] 

Q. Were you present at the time Mr. Carlson 
ordered these checks from Mr. Neideffer? 

A. Yes. 

Q@. And did you see the sketch prepared by 
Mr. Neideffer at that time showing the layout? 
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[Nem ees. 

Q. Were the words ‘‘President’’ and ‘Treas- 
urer’’? on that sketch? 

A. Not that I know of. 

Q. Were you there when he called to see Mr. 
Carlson after the delivery of the checks? 

A MGS 

Q. What conversation took place between Mr. 
Carlson and Mr. Neideffer with reference to the 
words ‘‘President’”’ and ‘‘Treasurer’’? 

A. We asked why he put that on the checks 
and he said ‘‘Well—’’ he thought we wanted it 
on there, said that if we didn’t want the checks 
written that way, he would take them back and 
have them made over, and we didn’t want to cause 
him a lot of inconvenience, so we decided to keep 
the checks, we didn’t figure it made any differ- 
ence. 

@. Since you have been bookkeeper who has 
signed practically all the checks of the Company? 

A. I have. 

Q. During the period when the corporation was 
operating the business, did the President and 
Treasurer sign any substantial number of checks? 

A. Very few. 

Q. When did you obtain this printed form of 
check? [66] 

A. It was sometime late in 1933. 

Q. When? A. The new printed checks? 

@. Yes. 
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A. Sometime late in 19338, about October or 
November, somewhere around there. 

Q. I show vou what is marked for identifica- 
tion Plaintiff's exhibit No. 11, and ask you what 
that is? 

A. That is a eheck written from the Seattle 
Renton Mill Company by myself. 

Q. That is dated July 3d, 1933? A. Yes. 

My. Shefelman: I will offer that in evidence, 
Noe Winter: 

My. Winter: No objection. 

The Court: Admitted. 

Plaintiff’s Exhibit No. 11, the check last 
above referred to, admitted in evidence. 
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(Testimony of Vincent Dougherty.) 
Q. That is check No. 1 on the Seattle Renton 


Mill Company account, is it not? A. Yes. 
. Signed by “V. Dougherty’’, no designation 
S y 5 ’ g , 
President or Treasurer? AL Nop sir, 


My. Shefelman: And I will also offer in evi- 
dence Plaintiff’s exhibit No. 12, which is a Seattle 
Renton Mill Company check, dated July Ist, 1933. 

Mr. Winter: No objection. [67] 
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(Testimony of Vincent Dougherty.) 

Q. That is a check marked July 21st, 1933, (in- 
dicating) on the check, showing ‘‘Scattle Renton 
Mill Company’’ was written in. I notice here, 
it appears stamped in. Did you in the meantime 
obtain a regular stamp for your checks? 

ee ics: 

Q. That is signed by yourself ‘“V. Dougherty’’ 
with no designation of any office? 

A. That is right. 

Q. Immediately after June 30th, 1933, when 
the transfer was made, do you recall whether the 
name ‘‘Seattle Renton Lumber Company’’ was 
changed to ‘‘ Mill Company’’ on the building, trucks 
and so forth? 

A. On the water tank, in front of the mill, 
we had the painters come. 

Q. Was any change made on the invoices and 
the rest of your stationery ? 

A. Yes, written m with a pencil, mostly, it 
was easicr to write with a pencil. 

Mr. Winter: ‘The records are the best evidence 
of what change was made on them. 

Q. Did any customers, who bought hunber of 
you, ask you personally about the change, imme- 
diately after it was made, June 30th, 1933? 

A. Practically all of them at different times, 
over the ’phone wanted to know what the idea 
was, to have ‘‘Lumber Company’’ crossed out on 
the invoice and ‘‘Mill Company”? written in. 


152 Seattle Renton Lumber Co. 


(Testimony of Vincent Dougherty. ) 

Q. Did you explain it to them? 

A. Oh, yes. [68] 

Q. Did you tell them what had happened with 
reference to the transfer of the property? 

A. Yes. 

Q. You have heard the testimony with refer- 
ence to the Mill Company and Lumber Company 
during its operation taking its cash discount within 
a 10-day period, is that correct? A. Yes. 

Q. You keep the books of the partnership ? 

A. Yes. 

Q. You kept the books of the corporation? 

A. Yes. 

Q. And aside from putting the sheets in the 
same loose leaf binder, have you kept a separate 
record for the partnership ? A. Yes. 

Q. And for the corporation? A. Yes. 

Mr. Shefelman: That is all. 


Cross-Examination 

By Mr. Winter: 

Q. You were auditor for the corporation before 
June 1933, is that right? A. Yes. 

Q. Bookkeeper? ess 

Q. You have been keeping the books since? 

A. Yes. 

Q. Receiving the same salary from the partner- 
ship you [69] received from the corporation? 

A. Practically the same, maybe improved a lit- 
tle since. 
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(Testimony of Vincent Dougherty.) 

Q@. Were vou paid any salary by the corpora- 
tion after June 30th, 19332 A. No. 

Q. You have been keeping their books on all 
accounts receivable, collecting, is that mght? 

AL Gs, 

Q. Paid by the Mill Company ? A. Yes. 

Q. Did vou tell any customers, when they talked 
to you, asked if any change in the organization, 
there was no change except in name—what did 
you tell them? 

A. What is the question? 

Q. What did vou tell the customers when they 
called you up? 

A. I told them we had changed from a cor- 
poration to a partnership. 

Q. Did you tell them there was any change 
in the business of any kind? | 

A. It wouldn't be any of their business, the 
Rest. Ol it. 

Q. Did vou tell them it was none of their 
business ? 

A. No, you couldn't very well do that, with 
customers, 

Q@. Did you ever cross out the words ‘‘Presi- 
dent’’—‘' Vice President’? or ‘‘President’’ and 
‘“Treasurer’* on the checks that you wrote? 

A. Lots of them, I don’t know just when I 
started in, though. 

Q. Lots of them? 

A. Yes, lots of them. [70] 
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(Testimony of Vincent Dougherty. ) 

Q. On the new check? A. Yes. 

Q. Did you in 1933, in November? 

A. I don’t remember that. 

Q. Will you look at the November checks and 
see 2 

A. (Interrupting) No, I don’t think there was 
any, we have gone through them. 

Q. Was it after this, when Mr. Estes, the Rev- 
enue Agent, was out at your Company, you started 
doing that? 

A. I would have to check the checks to see. 

@. What is your best recollection, before or 
after he was out there, that you did? 

A. I don’t know. 

Q. Would you say it was before or would you 
say after? 

A. I know that I have crossed out some after. 

Q. Can you tell us of any check you crossed out 
before then, the date of it? A. No, I did not. 

Q. As a matter of fact, you didn’t cross any 
out until that question came up? 


A. No, I didn’t see any reason to cross it out. 

Q. It was after the Revenue Agent was out 
there ? 

A. I don’t know that, I would have to check the 
checks to find out. 

Q. You wouldn’t say you did sign any before? 

A. Cross out, you mean? 

Q. Yes, before the Revenue Agent was out there? 
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(Testimony of Vincent Dougherty. ) 

A. No, 1 couldn't say that now. 

Q. Will vou look and see if you can find any? 

A. I couldn't say they are here. (Indicating) 

[71] 

Q. Did you cross them out before 1935? 

A. IJ don't know. 

Q. What is vour best recollection ? 

A. I don't know that either, I couldn’t tell you 
that, when I started. 

Ge Did you disss am out prior toeNay Ist 
1935? A. I don't know. 

Q. You have been the Auditor of the Company. 
You have all the checks here? 

A. No, I haven't not one quarter of them, not a 
TeMEM Ok Theri: 

Q. I mean during the period of June 30th to 
May Ist, 1935, do vou have all those checks here? 

A. From when? 

OF Sime 30th, 1933) 10 Maw isi, 19557 

A. No, I don’t think so, no we haven‘t, maybe, 
too, I would have the checks. 

Q. Can you produce in Court any check where 
vou have crossed out—they are in your custody, 
aren't they, as bookkeeper or Auditor of the Com- 
pany ? 

A. Yes—no oceasion to cross it out, not neces- 
sary. 

Q. Then you did not? 
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(Testimony of Vincent Dougherty.) 
A. I did not make any particular effort to cross 
them out. 
Mr. Winter: Thatisall. | 
Mr. Shefelman: I will offer in evidence, before 
you leave the stand, the batch of 117, I take it, less 
2 checks put in evidence already, representing the 
checks drawn on the account of the Seattle Ren- 
ton Mill Company during the month of July 1938. 
Mr. Winter: No objection, Your Honor. [72] 
The Court: Admitted, No. 13. 
Plaintiff’s exhibit No. 18, the checks just 
referred to, 117 checks, admitted in evidence, 
less 2 checks already admitted in evidence. 
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(Testimony of Vincent Dougherty.) 
PADS TR SSR E I BEI No: 13 


Deposited for credit of Seattle Renton Mill Co. 
with First National Bank of Kirkland, Wash. 
Member federal Reserve Bank. 

i723 

In making this deposit the depositor hereby as- 
sents to the conditions stated on the reverse side of 
this form. 

Specify Banks Upon Which Checks Are Drawn 


Dollars Cents 
Gold 
Silver 
Currency 
Checks 
Je Neilson eee 0,000 00 
Total 
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(Testimony of Vincent Dougherty.) 

Deposited for credit of Seattle Renton Mill Co. 
with First National Bank of Kirkland, Wash. 
Member Federal Reserve Bank. 

1/1/33 

In making this deposit the depositor hereby as- 
sents to the conditions stated on the reverse side of 
this form. 


Specify Banks Upon Which Checks Are Drawn 


Dollars Cents 
Gold 


Silver 
Currency 
Checks 
Mrs. Henry L. Grey.... 8 50 
Paul Newell 
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(Testimony of Vincent Dougherty.) 

Deposited for credit of Seattle Renton Mill Co. 
with First National Bank of Kirkland, Wash. 
Member Federal Reserve Bank. 

len tos3 

In making this deposit the depositor hereby as- 
sents to the conditions stated on the reverse side of 
this form. 

Specify Banks Upon Which Checks Are Drawn 


Dollars Cents 


Gold 
Silver 
Currency 
Checks 
31 85 
URN) eee ata rae 31 85 


(Stamped): Duplicate. (Illegible initial.) 
[Endorsed]: Admitted Jan. 23, 1939. 


Mr. Shefelman: That is all. 
(Witness Excused.) 
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JAMES P. WETTER, 


called as a witness on behalf of the Plaintiff herein, 
being first duly sworn, testified as follows: 


Direct Examination 
By My. Shefelman: 

Q. State your name, please. 

A. James P. Weter. 

Q. You are a member of our firm, Weter, Rob- 
erts and Shefelman ? A. Yes. 

Q. You and Mr. Roberts have been associated 
together in the practice of law, partners, since 
when? 

A. I think the first of January 1904. 

Q. From that date to this, have you and Mr. 
Roberts been associated as partners in various en- 
terprises ? A. Ina great many. 

Q. During the last ten or fifteen years, there 
have been joint with you in some of these enter- 
prises, some of the other persons, partners, in this 
transaction, such as Mr. Shinstrom and Mr. Swan? 

A. Yes. [73] 

(). And have you ever had any written articles 
of partnership between you on any of your part- 
nership ventures ? A. We never have. 

Q. Did you discuss with M1. Roberts, prior to 
June 30th, 1933, the advisability of transferring 
the mill to a partnership ? pe Al caine 

Q. And did you, as a stockholder, agree to it? 

mee. did. 
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(‘Testimony of James P. Weter.) 

Q. Did you discuss it with your wife? 

A. No. 

Q. What was your expressed purpose in making 
the transfer? 

A. To avoid corporation meome taxes. 

Mr. Shefelman: That is all. 

Mr. Winter: That is all. 

(Witness Excused) 


Mv. Shefelman: That is the plaintiff’s and pe- 
titioner’s case, if the Court please. 

Mr. Winter: If the Court please, if Counsel has 
no objection to it being a photostat copy, I would 
like to offer in evidence the assessment letter, which 
shows the basis of the assessment against the plain- 
tiff in this case. I think it will be helpful to the 
Court in showing the basis upon which the assess- 
ment—it shows the amount—this is the amount— 
net income report of the partnersInp return, I am 
not sure that is shown in there, and some adjust- 


ments made not here in issue [74] 
My. Shefelman (Interrupting): Everything 


with reference to these matters as pleaded in our 
petition, is admitted by the defendant and I have 
tried to make my record just as short as possible. 
The only purpose I can see in that is to perhaps 
aequaint the Court with some of the persuasive rea- 
sons of the Department for making the assessment. 

My. Winter: So as to show the basis on which 
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the assessment is made; you have the original as- 
sessment letter? 

Mr. Shefelman: Yes. 

Mr. Winter: I offer it in evidence. You make 
no objection to the photostat copy. 

Mr. Shefelman: There will be no objection to 
that but I don’t see its materiality to the case. 

Mr. Winter: The basis on which the assess- 
ment was rendered. 

The Court: Admitted. 

Defendant’s Exhibit A-2, the letter just re- 
ferred to, admitted in evidence. 


DEFENDANT’S EXHIBIT No. 2-A 


SN-AE 
Registered Jan 10 1936 
IT:AR:E-3 
VDS8-90D 
Seattle Renton Lumber Co., 
Bryn Mawr, Washington. 
Sirs: 

You are advised that the determination of your 
income tax liability for the taxable year(s) 1933 
discloses a deficiency of $2772.90 and that the de- 
termination of your excess profits tax hability for 
the year(s) mentioned discloses a deficiency of 
$874.39 as shown in the statement attached. 

In accordance with section 272 (a) of the Rev- 
enue Act of 1932, as amended by section 501 of the 
Revenue Act of 1934, notice is hereby given of the 
deficiencies mentioned. Within ninety days (not 
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Defendant’s Exhibit No. 2-A—(Continued) 
counting Sunday or a legal holiday in the District 
of Columbia as the nineteenth day) from the date 
of the mailing of this letter, you may file a petition 
with the United States Board of Tax Appeals for 
a redetermination of the deficiencies above stated. 

Should vou not desire to file a petition, you are 
requested to executed the enclosed form and for- 
ward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of [T:C:P-7. 
The signing and filing of this form will expedite 
the closing of your return(s) by permitting an early 
assessment of the deficiencies, and will prevent the 
accumulation of interest, since the interest period 
terminates thirty days after filmg the form, or on 
the date assessment is made, whichever is earlier. 


Respectfully, 
GUY T. HELVERING, 
Commissioner. 
By 
(Signed) W. T. SHERWOOD 
Acting Deputy Commissioner 
Enclosures: 
Statement 
Form 870 


VBS/CSH-3 
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Defendant’s Exhibit No. 2-A—(Continued) 
STATEMENT 
IT:AR:E-3 
VBS-90D 
Inre: Seattle Renton Lumber Co., 
Bryn Mawr, Washington. 


Tax Liability for Taxable Year 1933 


Tax Liability Tax Assessed Deficiency 
nc OMme mt) aso ete $3,263.93 $491.03 $2,772.90 
Excess-profits tax -......... 874.39 None 874.39 


Careful consideration has been accorded your pro- 
test dated June 13, 1935 in connection with findings 
of the examining officer, and the information sub- 
mitted at a conference held in the office of the in- 
ternal revenue agent in charge. 

The records of this office indicate that no reply 
has been received to letter dated October 26, 1935, 
advising you of the approval of the report sub- 
mitted by the internal revenue agent in charge at 
Seattle, Washington, a copy of which was trans- 
mitted to you. 


Computation of Net Income 
Net Income ere pOtred sori re (lini) ssn an eee $3,571.15. 
Add: 


(a) Excessive depreciation for period 
January 1, 1935 to June 30, 


1 Fas ave 0G ay ae oe $ 279.86 
(b) Unreported income for last 
0 Monthssemihaleyeare se 19,754.55 
(c) Life insurance premiume.............. 508.79 20,543.20 


ke cates 5: see Rt nce yd 2 $24,114.35 
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Defendant’s Exhibit No. 2-A—(Continued) 


Less: 
(d) Taxes understated January 1, 


W933 torune 30." 1935 2s $ 326.65 
(Capital stock tam. 9.2. 50.00 376.65 
Worrceted Nel ICOM. cose. eeeces.cecceco-cesccecesceccceeecuczeeees $23,737.70 


Explanation of Items 

(a) Depreciation as shown in Exhibit A enclosed 
is believed to be a reasonable allowance for exhaus- 
tion, wear and tear of vour depreciable assets for 
miemperiod January I) 1933 to June 30, 1933 and 
depreciation claimed in excess of that amount, ac- 
cordingly, has been disallowed. 

(b) ‘This office holds that there was no partner- 
ship formed as at July 1, 1933 for the following 
reasons: 

(1) There was no written partnership agreement 
as to control and management by the individual 
partners or as to how earnings should be distrib- 
uted. 

(2) The majority of the so called partners were 
inactive and it appears that none of the stockhold- 
ers had ever formally agreed to the transfer of the 
assets of the corporation to the so called partner- 
ship. 

(3) It would appear to be possible that the al- 
leged partnership was formed even without the 
knowledge of some of the stockholders of the cor- 
poration. 

(4) The continued existence of the corporation 
would indicate that the so-called partnership is in 
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Defendant’s Exhibit No. 2-A—(Continued) 
name only and the business is actually conducted as 
a corporation. 

The entire net income for the year, accordingly, 
has been included in the corporation’s net income. 
The unreported income for the last six months of 
the year was computed as shown below: 


Net income reported on partnership return 


by Seattlestentomevinll Coe. $19,050.62 
Add: 
(1) Excessive depreciation claimed 
(See Exhibit B Enclosed)............ Galan) 


(2) Paxes Overstated ovens see 428.14 703.93 


Net income for period July 1, 1933 
to: Decembcia i 103 tec eee eee ee $19,754.55 


Taxes disallowed covering the last one-half of 
1932 real and personal property taxes were accrued 
prior to July 1, 1933, and, therefore, were not a 
proper deduction for a period subsequent to July 1, 
Oma 

(c) Life insurance premiums paid on the life of 
an officer of the corporation have been disallowed 
as deductions in accordance with article 283 of 
Regulation 77 since the corporation is the bene- 
ficiary of the policy. 

(d) The excess amount of taxes accrued over 
taxes paid has been allowed as a deduction since 
your books and accounts are kept on the accrual 
basis. 
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Defendant's Exhibit No. 2-A—(Continued) 


Accrued real and personal property taxes................$757.37 
Micros mele GUUS Cente eee nee ses a 8 430.72 
EXC Giitromeall "el CUne UO Mm v5. eae ee ese eee $326.65 


(e) Capital stock tax is an allowable deduction 
in accordance with section 23(¢) of the Revenue 
Act of 1932. 


Computation of Tax 


EN asT COIN Goer a0). ne ee $23,737.70 
imcome taxa 33) Coy. oe ee $3,263.93 
Tax originally assessed #4 400021... 491.03 
Wencienemim Income: tax eee $2,772.90 
IDNs aa COUING > Seen rece aot oe fae ae ee S2a,far.10 
Less : 
12144% of declared value of eapital 

Stocks :bo0 O0000" cst Ae ee 6,250.00 
Balance subject to excess-profits tax... $17,487.70 
HRCOSS = VOM VAN 0 CG... esceesstessereseessscs trees $ 874.39 
ves 1Ously ASSeSSeC. 2.5 cen oes, cee eee None 
Deficiency in excess-profits tax... $ 874.39 


In case you agree to the entire amounts of the 
deficiencies, please fill in the amounts of $2,772.90 
and $874.39 on the enclosed form 870 (Waiver of 
Restrictions) and forward it, properly executed, to 
the Commissioner of Internal Revenne, Washing- 
ton, D. C. However, if vou do not acquiesce in all 
of the adjustments making up the deficiencies in- 
dicated, but would like to stop the accumulation of 
interest on that part of the deficiencies resulting 
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Defendant’s Exhibit No. 2-A—(Continued) 
from adjustments to which you agree, please fill 
out the form 870 inserting therein the amounts you 
desire to have assessed at once. In the event that 
you agree to only a part of the deficiencies indi- 
cated, the execution of the form for the agreed por- 
tion of the deficiencies will not deprive you of your 
right to petition the United States Board of Tax 
Appeals for a redetermination of the tax lability 
for the year or years to which it relates. 


Jan. 


coventeceeeeee? 


k...,....-Sept, 1, 1932 
1931 


jsnaeeaesesne-ne menses: 


Acquired 


1929 


JES) 


Defend 


Corrected 
Balance 
Close of Year 


$101,763.64 
5,500.00 
345.00 
669.00 
1,773.12 
580.48 


Depreciation 
Depreeiation 


Depreciation 


ant's Exhibit No, 2-A (Continued ) 


EXHIBIT A 
DEPRECIATION SCHEDULE 
Rate of Cost 
Reserve or Estimated 
December 1, Life From 
Additions 1932 Dec. 31, 1932 
$101,892.46) $13,342.65 5% on cost 
Ya 371.18) 5% on cost 
5,500.00 1,833.33 5 Years 
345,00 38.33 234 Years 
669.00 248.37 3 Years 
1,773.12 457.79 12 Years 
580.48 57.45 5% on cost 


$15,977.92 


DEPRECIATION SUMMARY 
claimed . 
allowed . 


eeWistd ances eee $ 279.86 


Unrecovered 
Balance 
Dee. 31, 1932 
$98,049.81) 
} 
3,666.67 
306.67 
420.63 
1,315.33 
523.03 


Depreciation 
6 Months to 
June 30, 1933 


$2,544.09 
366.67 
55.76 
70.10 
54.80 
14.51 


$3,105.93 
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Amended 
Reserve 
June 30, 1933 


$15,886.74 
2,200.00 
94.09 
318.47 
512.59 
71.96 


$19,083.85 


A (Continued ) 


[EDULE 


veserve 
e 30, 1983 


836.74 
200.00 
94.09 
318.47 
512.59 
71.96 


Estimated 
Life From 
June 30, 1933 
5% on cost 

414, Years 
DAG Years 
214 Years 
11144 Years 
5% on cost 
5% on cost 


oh, $3,385.79 
fo 3,110.00 


are Seeded 


Unrecovered 
Cost at 
June 30, 1933 
$85,876.90 

3,300.00 
250.91 
350.53 

1,260.53 
508.52 


$91,547.39 


6 Months Amended Amended 


Depreciation 


1933 


$2,544.09 
366.67 
55.75 
70.10 
54.80 
14.51 
4.08 


43,110.00 


Reserve 
Dec. 31, 1933 


$18 430.83 
2,566.67 
149.84 
388.57 
567.39 
86.47 

4.08 


$22,193.85 


us. United States of America 177 


Mr. Winter: The defendant rests, Your Honor. 
Your Honor, this case has to be briefed. Mr. 
Shefelman, vou filed a brief? 
Mr. Shefelman: That was only a trial brief, was 
no attempt to brief our case at all. 
The Court: Neither side will be deprived of the 
opportunity to brief the case. 
(Arguinent. ) 
(Adjournment. ) 


[Endorsed]: Filed Sep. 8, 1942. [75] 


[Endorsed]: No. 10274. United States Circuit 
Court of Appeals for the Ninth Cireuit. Seattle 
Renton Lumber Company, a corporation, Appellant, 
vs. United States of America, Appellee. Transcript 
of Record. Upon Appeal from the District Court 
of the United States for the Western District of 
Washington, Northern Division. 

Filed October 5, 1942. 

Aw ieie, O71 as 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Cireuit. 
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In the United States Circuit Court of Appeals 
Ninth Circuit 


No. 10274 


SEATTLE RENTON LUMBER CO., a 
corporation, 
Appellant, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT OF POINTS 


To the Honorable Judges of the United States Cir- 
cuit Court of Appeals—Ninth Cireuit and to 
the United States of America, Appellee herein: 


The Seattle Renton Lumber Co., a corporation, 
Appellant herein, on its appeal to the United States 
Cireuit Court of Appeals—Ninth Circuit, will rely 
on the following points: 

1. That the United States District Court for the 
Western District of Washington, Northern Div- 
ision, erred in making the findings contained in 
Paragraphs VI, VII, VIII, IX and X of that 
Court’s Findings of Fact (Pages 32 to 35 of Dis- 
trict Court’s Transcript of Record), wherein the 
Court found that there was no partnership formed 
by the stockholders of the Appellant taxpayer prior 
to, or on June 30, 1933, or at any time before Jan- 
uary 1, 1934; that the Appellant operated its busi- 
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ness on the same basis after June 30, 1933 as it did 
prior thereto; that Income arising out of the opexa- 
tion of the business subsequent to June 50, 1933, 
was income of the Appellant; that Appellant failed 
to satisfy the requirements of the burden of proof, 
and that the record showed no overpayment of tax. 
The said findings were erroneots in that there was 
insufficiency of the evidence to justify such findings 
since no evidence was adduced that the Appellant 
engaged in business or received incom so as to sub- 
ject it to a tax after June 30, 1933, but to the con- 
trary, all of the evidence introduced clearly estab- 
lished that a partnership was formed prior to or on 
June 30, 1933, which thereafter owned and operated 
the business, and that Appellant did not engage in 
any business nor receive any income so as to sub- 
ject it to a tax after June 30, 1933, and the Court 
should have made findings of fact to the effect that 
such a partnership was formed on or before June 
30, 1933, and that Appellant did not engage in any 
business nor receive any income so as to subject it 
jommiax alter June 30, 1933, 

2. The said District Court further erred in mak- 
ing its Conclusions of Law (Page 35 of the District 
Court’s Transcript of the Record) and Judgment 
(Page 36 of the District Court’s Transcript of the 
Record) because of the insufficiency of the evidence 
as hereinbefore stated to justify the findings of the 
said court, and the court should have made its Find- 
ings of Fact, Conclusions of Law and Judgment to 
the effect that a partnership was formed prior to 
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or on June 30, 1933, which thereafter owned and 
operated the business; that Appellant did not en- 
gage in any business nor receive any income so as 
to subject it to tax after June 30, 1933; and that 
Appellant should recover judgment against the Ap- 
pellee for the sum of the taxes paid herein by Ap- 
pellant pursuant to the notice of deficiency given by 
the Collector of Internal Revenue. 
SEATTLE RENTON LUMBER 
CO., a corporation, 
Appellant. 
By WETER, ROBERTS & 
SHEFELMAN 
Its Attorneys 


Copy received this 7th day of October, 1942. 
J. CHARLES DENNIS 
THOMAS R. WINTER 


[Endorsed]: Filed Oct. 12, 1942. 


[Title of Circuit Court of Appeals and Cause. ] 


STIPULATION OF MATTER TO BE 
INCLUDED IN PRINTED RECORD 


To the Honorable Clerk of the Above Entitled 
Court: 


The Seattle Renton Lumber Co., a corporation, 
appellant, and the United States of America, ap- 
pellee, by their respective attorneys, Weter, Roberts 
& Shefelman, and J. Charles Dennis and Thomas 
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R. Winter, stipulate and designate that the follow- 
ing portions of the proceedings and evidence certi- 
fied to this court by the Clerk of the United States 
District Court for the Western District of Wash- 
ington, Northern Division, be included in the 
printed record herein: 
Jt 

All of the Transcript of the Record certified to 
this court by Judson W. Shorett, Clerk of the 
United States District Court for the Western Dis- 
trict of Washington, Northern Division, by his 
Chief Deputy, Truman Egger, which Transcript in- 
cludes the following: 
Page of Transcript Item 

il Names and addresses of counsel 
2to 7 (ne.) Plaintiff’s Petition 

8to10 Gne.) Defendant’s Answer 
11 to 12 Cine.) Plaintiff’s Reply 
13 Stipulation submitting case to 

Honorable Judge Lloyd L. Black 
14 to29 (ine.) Oral Decision of the Honorable 
Judge Lloyd L. Black 


30 Motion for New Trial 

31 Order Denying Motion for New 
Trial 

32 to 35 Gane.) Findings of Fact and Conclusions 
of Law 

36 Judgment 


atl Notice of Appeal 
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Page of Transcript Item 
38 Order Transmitting Exhibits 
a9 Stipulation of Record on Appeal 


41 to 42 (ine.) Certificate of Clerk of District 
Court of record on appeal 


All of the Reporter’s Transcript of the evidence, 
which is entitled ‘‘Statement of Facts’’, which 
transcript is certified to by the Clerk of the District 
Court in the certificate found on pages 41 and 42 
of the Transcript of the Record. 


LT: 

The following exhibits or parts thereof, the orig- 
inals of which have been filed in this court and have 
been duly certified to by the Clerk of the District 
Court for the Western District of Washington, 
Northern Division: 


Plaintiff’s Exhibits: 


Number of Exhibit Portion thereof to be included 
il All 
All 
All 
All 
All 
All 
All 
All 
All 
All 


oman a ur Ww Ww 


po 
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The following invoices only in this Exhibit 
should be included: 


Number of Invoice Date thereof 
07013 June 30, 1933 
07016 June 30, 1935 
07017 July 1, 1933 
07018 July 1, 1933 
07174 July 17, 1933 
07175 July 17, 1933 
07304 July 31, 1933 
Number of Exhibit Portion thereof to be included 
11 All 
12 All 
13 


The following checks and deposit slips only 
in this exhibit should be included: 


Deposit Slips issued by First National Bank of 
Kirkland, dated: 
July a 1933 
Jialy 7, 1933 
July 8, 1933 


Checks: 
Number Date 
2 Swe ose 
3 ily loas 
4 July 8, 1933 
By) duly 20, 1933 


69 July 26, 1933 
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Defendant’s Exhibits: 


Number of Exhibit Portion thereof to be included 
1-A All 
DN: . All 


Dated this 7th day of October, 1942. 


WETER, ROBERTS & 
SHEFELMAN, 
Attorneys for Appellant 
J. CHAS. DENNIS, 
THOMAS R. WINTER, 
Attorneys for Appellee. 


